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on Unlawful Practice of Law By 
Corporations 


Late Decision 


A 


SWEEPING and significant decision on the sub- 
ject of unlawful practice of law by corporations 
handed down by the Illinois Supreme Court on 
18. It comes at a time when the matter of such 
‘e is attracting the attention of the Bar to an 
The case was an original proceeding 


ial extent. 
tituted in the Supreme Court by information “in 
name of the People, on the relation of the Illinois 
State Bar Association and the Chicago Bar Association 
against the Peoples Stock Yards State Bank, a bank- 
corporation of Illinois, as respondent, seeking to 

e respondent punished for contempt of this court 

r engaging in the practice of law and also to enjoin 

it from continuing such practice.” The case was re- 
ferred to a Commissioner to take the evidence and 
report His report 
mmended that the relief be granted as prayed for. 


his conclusions of fact and law. 
The Commissioner’s findings of fact were, in the 

n, accepted by the Court. A summary of them 
stitutes the first part of the opinion, handed down 
Mr. Justice Orr. ‘The Commissioner found that 
the bank performed the legal services necessary in 
administration of estates in the probate court of 
ok county. It acted as executor or administrator 
various estates, as conservator for distracted per- 
ns and as guardian for minors, and through its legal 
lepartment performed legal services for such estates, 
irging the usual fee for such services. In addition 
‘reto, by the use of the name of either Edward J. 
Warren or Emanuel Nylin, or other attorneys in its 
mploy, it collected and appropriated to its own use 


the fees which were allowed by the probate court of 


0k county for such legal services.” He also found 


that the corporation had conducted foreclosure pro- 


edings ; handled and conducted, through its legal de- 
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partment, for its customers all the details of real es- 
tate transactions, bringing down abstracts and guaranty 
policies, examining such abstracts and policies and ren- 
dering opinions of title thereon; drafted and attended 
to the execution and recording of all necessary deeds, 
mortgages, trust deeds and other documents between 
the parties interested; conducted negotiations between 
the parties at the closing of the deals and given such 
legal advice as was sought; drafted for its customer, 
or caused to be drafted through its legal department, 
many other legal papers of various kinds. It charged 
and collected fees for its services. 

The legal questions involved and the emphatic as- 
sertion of the inherent power of the courts to deal 
with all aspects of the unlawful practice of law and 
to treat it as contempt, whether carried on in or out 
of court, whether by an unlicensed individual or a 
corporation acting through salaried licensed employees, 
are set forth in the following extracts from Justice 
Orr’s opinion: 

“It is contended by respondent that this court has 
no jurisdiction to entertain an original proceeding of 
this nature; that respondent’s participation in the pro- 
ceedings in the trial courts did not constitute a con- 
tempt of this court; that the legal services which re- 
spondent performed outside of court did not constitute 
a contempt of any court, whether such services 
amounted to practicing law or not, and that prior to 
the filing of the information it had ceased to perform 
services as might constitute practicing law, and there- 
fore should not be punished for its prior conduct. The 
amici curie@ also question the jurisdiction of this court 
to entertain this proceeding or to grant the relief prayed 
in the information. 

“Under the constitution of this State the judicial 
power is vested solely in the courts. (Const. art. 6, 
sec. I, and art. 3; Missouri River Telegraph Co. v. 
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First Nat. Bank, 74 Ill. 217; In re Day, 181 id. 73.) 
Included in this grant are all powers necessary for 
complete performance of the judicial functions. (State 
of Illinois v. Illinois Central Railroad Co., 246 Il. 
188.) Although the constitution does not expressly 
confer upon this court power and jurisdiction with 
respect to the admission of attorneys to practice law, 
such power and jurisdiction are necessarily implied 
and are inherent in this court. (/n re Day, supra.) 
As a part of such inherent power this court may not 
only determine the educational and moral qualifica- 
tions of applicants for admission to the bar but may 
also discipline or disbar attorneys for misconduct. 
(People v. Chamberlain, 242 Ill. 260; People v. Czar- 
necki, 268 id. 278.) Attorneys are officers of this 
court and their conduct as such is subject to supervi- 
sion by it. They are, in effect, a part of the judicial 
system of the State. (/n re Day, supra; People v. 
Czarnecki, supra; Ex parte Secombe, 19 How. 9; Ex 
parte Wall, 107 U. S. 265.) The power to prescribe 
the qualifications which will entitle an applicant to be 
admitted to the bar is judicial, as is also the power to 
discipline or disbar attorneys for professional mis- 
conduct either in court proceedings or their relations 
with clients outside of court. (People v. Macauley, 
230 Ill. 208; People v. Meyerovitz, 278 id, 356.) The 
respective functions and powers of the courts and the 
legislature in this State as to who shall be permitted 
to practice law and in fixing the qualification for admis- 
sion to the bar were considered at great length in /n 
re Day, supra, and need not be again announced. 

“The challenge of the jurisdiction of this court to 
entertain this original proceeding is based upon sec 
tion 2 of article 6 of the constitution of this State, 
which provides that this court shall have original juris- 
diction in cases relating to the revenue, in mandamus 
and habeas corpus, and appellate jurisdiction in all 
other cases.’ It is said that this court cannot exercise 
original jurisdiction in any case other than the three 
thus mentioned in the constitution. With this conten- 
tion we cannot agree. Since its inception this court 
has exercised original jurisdiction of proceedings re- 
lating to the admission and disbarment of attorneys, 
and although the constitutional provision above re- 
ferred to does not mention these subjects, the orig 
inal jurisdiction of this court over such matters has 
never been questioned. This court has exercised orig 
inal jurisdiction of applications for admission to the 
bar of this State (/m re Day, supra), and in numerous 
cases has entertained original proceedings for disbar- 
ment. It is argued that this proceeding is not of that 
character; that the exercise by this court of original 
jurisdiction to disbar an attorney is based upon the 
fact that the attorney is an officer of the court, and 
so this court obtains jurisdiction over him by virtue 
of having licensed him to practice as such, whereas 
the court acquires no such jurisdiction with respect to 
persons who are not so licensed. We believe such a 
contention is entirely untenable. Having inherent and 
plenary power and original jurisdiction to decide who 
shall be admitted to practice as attorneys in this State, 
this court also has all the power and jurisdiction neces- 
sary to protect and enforce its rules and decisions in 
that respect. Having power to determine who shall 


and who shall not practice law in this State, and to 
license those who may act as attorneys and forbid 
others who do not measure up to the standards or 
come within the provisions of its rules, it necessarily 
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follows that this court has the power to enforce its 
rules and decisions against offenders, even though they 
have never been licensed by this court. Of what avail js 
the power to license in the absence of power to pre. 
vent one not licensed from practicing as an attorney? 
In the absence of power to control or punish unau- 
thorized persons who presume to practice as attorney 
and officers of this court the power to control admis 
sions to the bar would be nugatory. And so it has 
been held that the court, which alone has authorit 
to license attorneys, has as a necessary corollary ample 
implied power to protect this function by punishing 
unauthorized persons for usurping the privilege of act 
ing as attorneys. (/n re Morse, 98 Vt. 85, 126 At 
550.) In People v. Czarnecki (No. 8901, April ter: 
1913, not reported), this court in effect recognized 
the principle that a person not having a license fron 
this court to practice as an attorney is guilty of con 
tempt of this court in practicing as an attorney in a 
trial court. In that case an attorney, after he ha 
been disbarred by this court (268 Ill. 278), appeare 
and acted as an attorney in the circuit court of Cool 
county, and a rule was entered by this court requir 
ing him to show cause why he should not be attached 
for contempt of this court for presuming to act 
attorney at law in defiance of the order of this cour 
disbarring him from practice. The fact that the ruk 
in that case thus referred to the previous order of 
disbarment does not necessarily affect its application 
here. 

“Respondent also asserts that while this court has 
jurisdiction to entertain a proceeding to punish an 
unlicensed individual for appearing and practicing in 
this court it has no such jurisdiction or power. over 
one who has been guilty of unauthorized practice of 
law by appearing in the trial courts of this State. Ni 
doubt each trial court in this State has ample authority 
to punish as for contempt of that court any perso 
who presumes to appear and act as an attorney in that 
court without having been licensed by this court. But 
it does not follow that the jurisdiction of the tria 
court is exclusive in that respect. While the wrong 
ful act constitutes a contempt of the trial court becausé¢ 
of the imposition and fraud upon that court, yet it is 
also a contempt of this court, and punishable as suci 
because the wrongdoer has affronted this court by 
usurping a privilege solely within the power of this 
court to grant. (People v. Czarnecki, No. 8901, supra. 
In a recent case (/n re Morse, supra,) the Supreme 
Court of Vermont held that since it had exclusive 
power with respect to the admission and licensing of 
attorneys to practice in that State it necessarily had 
the power in an original proceeding to punish an un 
licensed person who had acted as an attorney in the 
justice of the peace courts of that State 

“It is also argued that for acts outside of cour: 
which amount to unauthorized practice of law the of- 
fender cannot be punished for contempt of this or an 
other court. What we have said above should be suf- 
ficient to dispose of this contention To deny the 
power of the court to deal with such offenders would 
be tantamount to a destruction of the power itself 
Perhaps the major portion of the actual practice of 
law under modern conditions consists of the work of 
attorneys outside of any court and has nothing to d 
with court proceedings. (People v. Alfani, 227 N. Y 
334, 125 N. E. 671.) It is just as essential to the 
administration of justice and the proper protection 
of society that unlicensed individuals should not be 
permitted to prey upon the public in that sphere of 
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practice of law as it is with respect to proceedings 

the courts. It is no less a usurpation of the func- 
and privilege of an attorney and an affront to 
court having sole power to license attorneys, for 
not licensed as such to perform the services of an 
ney outside of « rt proceedings. 

“As stated above, this court has inherent power 


control over the general subject of the practice 


w, and this includes the power to punish unauthor- 
persons for presuming to practice law without 
g licensed so to do by this court. Respondent is a 
oration. It has not been and cannot be licensed 
permitted by this court to practice law. (Jn re 


perative Law (¢ 198 N. Y. 479, 92 N. E. 15.) 
poration can neither practice law nor hire law- 

; to carry on the business of practicing law for it. 
ple v. California Protective Corp., 76 Cal. App. 

354, 244 Pac. 1089 [he right to practice law at- 
taches to the individual and dies with him. It cannot 
made the subject of business to be sheltered under 
cloak of a corporation having marketable shares de- 
idible under the laws of inheritance. (State v. Mer- 
nts’ Protective ( 105 Wash. 12, 177 Pac. 694; 

ple v. Merchants’ Protective Corp., 189 Cal. 531, 209 
363.) In the f Jn re Otterness, (recently de 

led,) the Supreme Court of Minnesota held that a 
rporation cannot itself practice law, nor can it law- 
lly do so by hiring an attorney to conduct a general 
practice for others for pay, where the fees earned 
to be, and are, received as income and profit by the 
rporation. (232 N. W. 318.) Likewise the Court 
Appeals in Ohio has lately decided that, although 
t prohibited by criminal statute, it is unlawful for a 
rporation to practice law or maintain a legal depart- 


ent or hire attorneys and advertise their services for 
use of others. Dwroken v. Apartment House 
lwners Ass'n, 34 Ohio Law Bulletin, p. 234, decided 


March 9, 1931 
“Respondent, being a corporation, is also pro- 
bited by statute from practicing law in Illinois. 
Smith’s Stat. 1929, chap. 32, pars. 411-415, pp. 787- 
788.) It was within the power of the legislature to 
make such a prohibition (/n re Day, supra,) and also 
provide a penalty for violations of it. But the 
statute referred to does not have the effect of ex- 
cluding the power of this court to fix such punishment 
is it may see fit for the contempt of this court in- 
volved in the usurpation by a corporation of the office 
f an attorney. The legislature has not attempted to 
tie the hands of the courts in dealing with contempts 
yf this kind, and any attempt to do so would be an 
nfringement upon the inherent exclusive jurisdiction 
f the courts. We are not required to pass upon the 
question whether offender could be subjected not 
nly to the penalties provided by the statute but also 
to such other punishment as this court might choose 
© impose in a given case, for no prosecution against 
respondent under the statute has been undertaken. Suf- 
fice it to say, that for any contempt of this court 
imple power here exists to inflict an appropriate pun- 
shment. So far, therefore, as the information seeks 
punitive relief it invokes a jurisdiction which 1s in- 
herent in this court in cases of this kind. 

“The question remaining for consideration is 
whether the conduct of respondent has amounted to 
practicing law. As above indicated, the practice of 
law involves not only appearance in court in connec- 


tion with litigation but also services rendered out of 
court In litigate: 


matters it involves not only the 
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actual representation of the client in court but also 
services rendered in advising a client as to his cause 
of action or defense. The practice of law also in- 
cludes the giving of advice or rendering services re- 
quiring the use of legal skill or knowledge. The com- 
missioner in his report has submitted a definition for 
‘practicing law,’ as follows: ‘Practicing as an attorney 
or counselor at law, according to the laws and customs 
of our courts, is the giving of advice or rendition of 
any sort of service by any person, firm or corporation 
when the giving of such advice or rendition of such 
service requires the use of any degree of legal know!- 
edge or skill.’ In our opinion this definition is sub- 
stantially correct. It is in substantial accord with the 
definition employed by a special committee of the 
American Bar Association in drafting supplements to 
the canons of professional ethics. (52 Am. Bar Ass’n 
Rep. 1927, p. 382.) In Matter of Duncan, 83 S. C. 
186, 65 S. E. 210, 24 L. R. A. (n. s.) 750, it is said: 
‘It is too obvious for discussion that the practice of 
law is not limited to the conduct of cases in courts. 
According to the generally understood definition of the 
practice of law in this country, it embraces the prepara- 
tion of pleadings and other papers incident to actions 
and special proceedings and the management of such 
actions and proceedings on behalf of clients before 
judges and courts, and, in addition, conveyancing, the 
preparation of legal instruments of all kinds, and, in 
general, all advice to clients and all action taken for 
them in matters connected with the law. An attorney 
at law is one who engages in any of these branches of 
the practice of law.’ The following is the concise defi- 
nition given by the Supreme Court of the United 
States: ‘Persons acting professionally in legal formali- 
ties, negotiations or proceedings by the warrant or 
authority of their clients may be regarded as attorneys 
at law within the meaning of that designation as em- 
ployed in this country.’ (Savings Bank vy. Ward, 100 
U.S. 195, (25 L. ed. 621.) Thornton on Attorneys at 
Law (sec. 69) defines the practice of law in the same 
terms, and the substance of this definition has been ap- 
proved in a number of other jurisdictions. (People v. 
Alfani, supra, and authorities there cited.) While we 
do not adopt finally the definition suggested by the 
commissioner, we think it will serve in general as a 
basis in a given case for determining whether one 
charged with unauthorized practice of law has been 
guilty of contempt of this court and whether and to 
what extent he should be punished. 

“Respondent in the present case has, beyond ques- 
tion, deliberately engaged in unauthorized practice of 
the law. The findings of fact in the report of the 
commissioner leave no room for doubt concerning the 
matter. That it used for that purpose the services of 
licensed attorneys in its employ does not alter the fact 
that it was thus practicing law. Some of the findings 
of the commission are challenged, and we have given 
due weight to the exceptions of respondent. It is un- 
necessary to discuss those exceptions in detail. The 
findings of fact of the commissioner are, in the main, 
fully supported by the evidence. In a few instances 
the commissioner has drawn inferences from the facts 
which are challenged, but they do not materially affect 
his ultimate conclusions of fact, which we approve. 
The record shows, beyond doubt, that respondent has 
for several years conducted proceedings in the circuit, 
superior and probate courts of Cook county under 
cover of the names of licensed attorneys who were 
its salaried employees and appropriated to its own use 
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the fees allowed to or charged by these attorneys. For 
several years it also examined abstracts of title and ren- 


dered legal opinions thereon, prepared and attended to 


the execution of wills for its customers and others and 
furnished the legal advice necessary to the performance 
of these services, all by the use of the names of the 
attorneys employed by it, and has appropriated to its 
own use the attorneys’ fees charged and collected for 
all such services and advice. The foregoing is sufficient 
to show the nature and extent of respondent’s offenses 
for which it is punishable. 

“It appears that respondent in 1927 ceased per- 
forming services of the kind above mentioned. Since 
1927 it has performed other acts and rendered other 
services, as summarized in the commissioner’s report, 
some of which do and some of which do not constitute 
the practice of law. Many of the documents prepared 
by the respondent and other services rendered by it in- 
volved the use of legal knowledge and skill. Where 
the rendering of such services involves the use of legal 
knowledge or skill, or where legal advice is required 
and is availed of or rendered in connection with such 
transactions, this is sufficient to characterize the serv- 
ices as practicing law. People v. Schreiber, 250 Iil. 
345; People v. Alfani, supra; People v. Title Guarantee 
and Trust Co. 227 N. Y. 366, 125 N. E. 666; In re 
Eastern Loan and Trust Co. 288 Pac. (Ida.) 157. 

“Where a will, contract or other instrument is to 
be shaped from facts and conditions, the legal effect 
of which must be carefully determined by a mind 
trained in the existing laws in order to insure a specific 
result and guard against others; more than the knowl- 
edge of the layman is required, and a charge for such 
service brings it definitely within the term ‘practice of 
the law.’ In re Eastern Loan and Trust Co. supra. . .” 

A fine of $1,000 and costs for contempt of court 
was ordered entered. 


Tax Return 


FFICIAL recognition of the professional sig- 

nificance of the annual meetings of the Amer- 
ican Bar Association was given some time ago in 
a ruling to which attention is again called in the 
following letter from Mr. Will Shafroth, Advisor 
to the Association’s Council on Legal Education: 

“I believe it worth while to call to the atten- 
tion of those of your readers who intend to attend 
the coming meeting of the American Bar Associa- 
tion the fact that the expenses which they incur 
in going to the meeting are deductible from gross 
income on their federal income tax returns. In the 
case of Wade H. Ellis, Petitioner, against the Com- 
missioner of Internal Revenue, Respondent, 15 
BTA 1075, Docket Number 26135, promulgated 
March 26, 1929, it was held that expenses incurred 
by a lawyer who is a member of the American Bar 
Association in attending a meeting thereof are de- 
ductible from gross income as ordinary and neces- 
sary expenses incurred in a trade or business. The 
petitioner in that case claimed the expenses of at- 
tending the annual meeting as a deduction, and the 
Board of Tax Appeals sustained that contention. 
His further claim for the deduction of expenses in- 
curred by him in making a trip to Europe as one 
of a Committee of the American Bar Association 
to investigate criminal procedure was denied, the 
Court making a distinction between the two trips 


on the ground that the trip to Europe had no | 
sible connection with the petitioner’s income in 
such year, and that its purpose was not to serve 
or educate himself but to secure information for 
the Bar Association. This expenditure, the Board 
said, though incurred at the request of the Asso- 
ciation, was voluntary, was not shown to be neces- 
sary and was certainly not ordinary. 

“In upholding the right to deduct expenses of 
attending the American Bar Association meeting 
the Board referred to the case of Cecil M. Ja k 
13 BTA 726, and J. Bentley Squier, 13 BTA 1223 
where it was held that expenses incurred by phy- 
sicians in attending medical conferences and in 
consultation trips are deductible as business ex- 
penses, and to the case of Marion D. Shutter, 2 
BTA 23, where the same was held in reference to 
expenses incurred by a minister of the gospel in 
attending religious conferences, and to Alexander 
Silverman, 6 BTA 1328, where the holding was 
similar in regard to expenses incurred by a college 
professor in matters pertaining to his specialty 
The decision was concurred in by the Commis 
sioner of Internal Revenue.” 


New Building of Striking Law Group Completed At 
University of Michigan 

HE immense legal research library, constitut 

ing an important part of the magnificent quad 
rangle of the “Lawyers Club” at the University of 
Michigan has just been completed, according to an 
article in the New York Times of June 7. Hutchins 
Hall, the final unit, should be completed by next 
January, we are told. The whole magnificent group 
of buildings, to be devoted to legal study and re 
search, are the gift of the late W. W. Cook, of 
New York City. An account of this undertaking 
appeared in the Journal several years ago, when 
the announcement of the gift was made. Follow- 
ing is the Times’ description of the legal research 
library which, with the other buildings of the 
group, was designed by York and Sawyer, archi 
tects, New York: 

“The most striking building in the group is the 
recently completed Legal Research Library, an edi- 
fice of English-Gothic construction with beautifu! 
ninety-foot towers. Its main reading room is 240 
feet long, 40 feet wide and 50 feet high. It is fin 
ished in rare wainscoting of imported pollard oak, 
high-arched windows of leaded glass, with sound 
proof floors, heavily beamed ceilings, 192 shields 
bearing the arms of American, English; European 
and Oriental colleges, hand-made candelabra chan- 
deliers and wrought metal handrails. 

“The library has a capacity of 220,000 volumes, 
but is so planned that it can gradually be increased 
to hold 600,000. On the top floor are thirty-two 
research rooms, a duplicate library of 13,000 vol- 
umes and two special libraries for special investi- 
gators. One of the special rooms was built of such 
dimensions as to admit of the transfer of the whole 
interior, mantel, wall paneling, furniture and books 
from the Cook city home in New York. The in- 
terior is now part of the Legal Research Building.” 

Hutchins Hall, the next building to be added 
to the quadrangle, will be the classroom building 
of the Law School. In this structure the architects 
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Legal Research Library, one of Main Buildings of Group at University of Michigan given 
by the late W. W. Cook of New York City 


York and Sawyer, Architects. 





followed thx -called “English Collegiate 
style.” 


Carrying Professional Ethics into Political 
Employment 


HAT is probably an unprecedented proceed- 
ing in the history of the profession, and one 
ich may foreshadow a determined effort to apply 
principles of professional ethics in a heretofore 
glected field, is brought to the foreground by the 
ent report of Judge Thomas Taylor of Chicago, 
ting as Supreme Court Commissioner, in the mat- 
of the disciplinary proceedings brought by the 
Chicago Bar Association against fifty-five lawyers 
ho were recently members of the legal staff of 
e Chicago Sanitary District. The Bar Associa- 
ion presented its petition more than a year ago, 
ifter many hearings by a special committee. The 
Supreme Court referred it to Judge Taylor, who 
pened hearings on Jan. 2 and delivered the draft 
f his findings about six months later, after an ex- 
haustive study of the evidence and the principles 
| professional conduct involved. 

Judge Taylor recommended that nine of the 
ttorneys be disbarred permanently, eleven sus- 
pended from the practice of law for two years, and 
Seven were cleared 
1 the report and the findings in the case of one 
lawyer were delayed. The charges by the Bar 
Association may be summed up generally as a 
etrayal of a public and professional trust by coun- 


tenancing political padding of the legal pay-roll 


f the district by the employment of superflous 
egal employes who did practically nothing for the 
ympensation they received and by accepting un- 
arned compensation under such circumstances. 
ludge Taylor granted the respondent attorneys un- 
il Aug. 17 to file objections to his report and set 





Sept. 28 as the date for argument. He pointed out, 
in making public his report, that it was merely 
advisory to the Supreme Court. 

As other cities and states are in all probability 
not without their manifestations of the evils which, 
Judge Taylor’s report deals with, it is quite prob- 
able that his pronouncement as to the ethical re- 
sponsibility of a lawyer in public employ will be- 
come a sort of standard text for Bar Associations. 
The following brief extract, taken from the report 
in the Chicago Tribune of July 10, sums up his 
general conclusion: 

“According to tradition, the professional con- 
duct of a lawyer when at work for a public cor- 
poration has, although frequently unobserved, ‘an 
ethical orientation.’ 

“When the parties to a transaction are a law- 
yer and a public corporation such as the sanitary 
district, the standard as to good faith—by which 
the conduct of the lawyer is measured—is quite 
different from the standard to be used when one 
of the parties is a layman or a private corporation. 
The principles of customary conduct, as well as 
those of morals, are to the effect that a lawyer 
employe of a public corporation occupies a posi- 
tion of trust; and the word ‘trust’ is defined by 
the lexicographers as ‘having duties that could be 
neglected without immediate detection.’ 

“A lawyer who is retained by a municipal cor- 
poration, but not for fixed period of time, nor to 
do a specific fixed piece of work, who takes com- 
pensation without giving anything like reasonably 
adequate or commensurate legal services therefor 
—knowing as he does at the time that the taxpayers 
of the municipal corporation from the necessity of 
the situation have reposed complete trust in him 
—is chargeable with unprofessional conduct and 
is guilty of acts fraught with moral turpitude.” 
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Division of Arbitration Established by Cleveland Court 


EGINNING with the September term a “Divi- 
sion of Arbitration” will be placed in opera- 
tion in the Common Pleas Court at Cleveland, 
Ohio, according to a recent announcement by Chief 
Justice Homer G. Powell. The purpose is to expe 
dite the transaction of court business, which is now 
considerably behind. With the same end in view 
the judges have adopted a rule that starting August 
Ist, all cases in that court will be tried by a judge 
unless a jury is demanded at the time of filing the 
last pleading. The jury waiver plan has been in 
effect a number of years in the Municipal Court 
and has operated to reduce greatly the number 
of jury trials. 

President Walter L. Flory, of the Cleveland 
Bar Association, has appealed to the members of 
that organization to cooperate in every possible 
way in order to give the rules a fair trial. 


Ambulance Chasing Reviving in New York 
foe ianctneigcieen chasing is slowly but surely be 


coming prevalent again in New York City, in 
spite of the fact that less than three years have 
elapsed since the report on ambulance chasing was 
submitted to the Appellate Division of the First De 
partment of the Supreme Court. The statement is 
made by Mr. Thomas S. Rice, member of the Crime 
Commission of New York State and of the New 


York City Commission on Crime Prevention, in a 
recent article in “The Panel,” official organ of the 
Association of Grand Jurors of New York County 
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In order to obtain the views and experience 
those whose business makes them peculiarly s 
ject to the machinations of ambulance 
dinner was recently given at the Army and N 
Club, presided over by President Robert Applet 
of the Association of Grand Jurors. Subsequer 
a questionnaire was sent out to those who atten 
the dinner and to many other executives. The ; 
sonal discussion and the answers to the questi 
naire showed the strongly prevailing opinion of t 
group of business men, which Mr. Rice thus st 
marizes: 

“Crooked claimants and unscrupulous lawy 
were decidedly deterred from negligence suits 
1928 and 1929, but came back at least part of 
way in 1930. 

“The percentage of purely fraudulent claims 
with no basis of fact whatever, reached a minimum 
in 1928, and such claims are still comparatively few 
except that the big restaurant and food companies 
with one exception, note an increase of false claims 
based upon alleged finding of foreign substances 
food bought in eating places or in packages. 

“Amounts claimed by application to the c 
panies or damages asked in suits, for minor injuries, 
are absurdly out of proportion to the injuries su 
tained, if any. 

“Most of the speakers and writers thought tl 
thus far definite rings of ambulance chasing lawyers 
had not been reestablished but some asserted rings 
were being formed, and that the solicitation of dam 
age suits through runners was again becoming sys 
tematized. 

“Certain lawyers had begun to file 
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Bust of Chief Justice Taft for Supreme Court 


hamber 


MM“ BRYANT BAKER, sculptor, of New York 
City, was selected to execute the bust of the 


to be placed in the 
t Washington, and has com 
ted his work. It slightly and in the 
es of Chief Justice, suitable for the Supreme 
irt Chamber and in keeping with the other busts 
ere. The bust is bas: which Mr. 
ker made of Chief ] 1922, when 
gave him five sitti: 
Mr. Baker is the 
Chief Justice White 
veiled five or six 
ator of l 


Chief Justice which is 
preme Court room 


heroic 


1 on a life study 
istice Taft in 
large statue 
which was 
the 


sculptor of the 

New 
ago. He is also 
well-known 


Orleans, 
vears 


the coloss ind 


of the late Chief Justice 


statue of 


Taft executed by Bryant Baker 


the Pioneer Woman at Ponca City, Oklahoma. He 
is now working on a heroic statue of Grover Cleve- 
land for the city of Buffalo, to be unveiled at their 
centennial next year. When the bust of Chief Jus- 
tice Taft is installed at Washington, Mr. Baker will 
have the distinction of being the only sculptor who 
is represented by the busts of two Chief Justices 
in the Supreme Court room. 


Binder for Journal 


The Journal is prepared to furnish a Binder to those 
who wish to preserve current or back numbers, at a price 
of $1.50, postage paid. This represents merely the manu- 
facturer’s cost plus expense of packing, shipping, carriage, 
etc. The Binder presents a handsome a and is 
well made and serviceable. Please send check with order 
to the Journal office. 
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DANIEL S. REMSEN, R. H. BURTON-SMITH and GERARD T. REMSEN APH 
Remsen on Wills was always considered an authority. In addition to bringing the Ea 
great work on Wills down to date, the authors, in this new edition, have given to the 

profession an outstanding treatise on the important subject of Living Trusts, Insurance ) 
Trusts, Charitable Trusts and all other phases of trusts. 

One Large Volume Price Twenty Dollars 


THE LAW OF LEASES OF REAL PROPERTY 
By CLARENCE M. LEWIS 


This new second edition, greatly revised and enlarged, has become invaluable to all 
those engaged with the problem of leases. The author has given particular attention 
to long term leases. 

One Volume Price Twelve Dollars 


ABBOTT'S TRIAL EVIDENCE 
Fourth Edition by EDMUND GLUECK 


For over fifty years the outstanding authority on the subject, this new edition is pre- 
sented after three years of careful revision. The unique arrangement of Abbott's Trial 
Evidence makes it a great companion book to all existing works on evidence. 


Three Volumes Price Thirty Dollars 


THE LAW OF STOCKBROKERS AND 


STOCK EXCHANGES 
By CHARLES H. MEYER 


The first book of its kind in twenty-five years, it is presented at a most opportune time 
and undoubtedly will take its place as the leading authority. The author, a member of 
a N. Y. law firm doing an extensive practice in this field, and representing several stock 
exchange firms, is particularly well qualified to prepare a work of this kind. This book 
contains forms, official exchange rules, and a pocket in the back to take care of sup- 
plemental material. 


One Large Volume Price Twenty Dollars 


THE LAW OF FRAUDULENT CONVEYANCES 
By GARRARD GLENN 


Professor of Law, University of Virginia 
In addition to being the first real book of its kind in pay years, Professor Glenn goes 
beyond the conventional topics usually included in a discussion on fraudulent con- 
veyances and includes such subjects as corporate reorganizations, partnerships, trans- 
fers, trust receipts, modern liens and the trend of legislation in the shape of recording 
acts as applicable to various commercial transactions. 


In One Volume Price Ten Dollars 














piacatcs 


' mg Ay Tee aha! arg aA Pee bg ThAd RAa Aa Ag aR pag pe ay 


[*] BAKER.VOORHIS & CO. 
ha =J{9 FULTON ST.~ ~ NEW YORK 








SOME PROBLEMS OF PROCEDURE AND SUGGESTED 
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ious Rules Governing Effect of Report of Master or Other Officer to Whom Case Is 

‘eferred—Simple Uniform Rule for All Cases Suggested—Casus Omissus in Equity 

Rule 75—Equity and Admiralty Rules Requiring Courts of First Instance to 
Find Facts and State Conclusions of Law Separately Etc.* 





By Hon. Ernest F. CocHran 
United States District Judge for Eastern District of South Carolina 


F all branches of the law, I believe procedure and 
practice are considered about the driest. There 
is of course a certain degree of interest attaching 

the investigation and consideration of a concrete 
stion arising in actual practice where the decision 
ns something as a practical matter. But even this 
terest is lacking where procedure and practice are 
sidered theoretically or only with a view of ascer- 
ing remediable Nevertheless, while the 
bject is not an alluring one, it has frequently engaged 
attention of publicists and jurists and especially 
within the last two decades. The more glaring defects 
ur procedure, both civil and criminal, have been re- 
eatedly pointed. out, and it is not my purpose here to 
ravel over ground which has been covered by others 
» much more fully and ably than would be possible 
for me. There are some things, however, which seem 
me to constitute real defects and which appear to 
have escaped serious attention so far; and I shall en- 
leavor to call your attention to as many of them as is 
practicable in the time that has been allotted to me. 
I shall call your attention first to the various rules 
that have been laid down governing the effect to be 
given to the report of a master, or other officer, to 
whom a case has been referred. The rules appear to 
different in equity, admiralty, law, and bankruptcy, 
ind the weight to be given to such reports varies greatly 
n the different branchessof the court, and also with 
the nature of the case. I shall not attempt to review 
the multitude of decisions upon the subject, nor to har- 
monize them, as my present effort is simply to discover 
whether it would be practicable to frame a uniform rule 
it least for each of the several branches of the court. 
I shall advert briefly to a few of the leading cases, 
with which you are perfectly familiar, simply for the 


detects. 


purpose of drawing therefrom some conclusions as to 
what is the law upon the subject and ascertaining 
whether a change be desirable 


First, as to equity cases. The leading case upon 
the subject is Kimberley v. Arms, 129 U. S. 512. In 
that case there was a reference by consent to a special 
master of all the issues to take the testimony and report 
his conclusions subject to like exceptions as other re- 
ports of masters. The lower court refused to treat the 
report as presumptively correct. The Supreme Court 
held that a master in chancery is appointed by the court 
to assist in various proceedings incidental to the prog- 
ress of the cause before it, and is usually to take and 
state accounts, to take and report testimony, and to 
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perform such duties as require computation of inter- 
est, the value of annuities, the amount of damages in 
particular cases, the auditing and ascertaining of liens 
upon property involved, and similar services; and that 
when the master acts in that capacity, that is, in the 
performance of the ordinary duties imposed upon him 
as a master of the court, his findings are merely ad- 
visory, and the court may accept and act upon them, or 
disregard them in whole or in part, according to its 
own judgment as to the weight of the evidence. It 
further held that it was not the province of a master to 
pass upon all issues in an equity case, nor competent 
for the court to refer the entire decision to him with- 
out the consent of the parties, but when the parties con- 
sent to the reference of a case to the master or other 
officer to hear and decide all issues therein and report 
his findings both of law and fact, and such reference is 
entered as a rule of court, his determinations are not 
subject to be set aside at the mere discretion of the 
court ; and that while such a reference is not strictly a 
submission to arbitration, it is nevertheless a submis- 
sion to the tribunal of the parties’ own selection, and 
the findings are to be taken as presumptively correct ; 
subject, indeed, to be reviewed under the reservation 
contained in the consent and order of the court, when 
there has been manifest error in the consideration given 
to the evidence or in the application of the law; but not 
otherwise. It is to be observed that in that case the 
order of reference expressly stated that the report 
should be subject to like exceptions as other reports of 
masters ; thereby reserving to the court jurisdiction to 
review the report. 

In Oteri v. Scalzo, 145 U. S. 578, there was a ref- 
erence by consent for an accounting. The master con- 
sidered the whole case, apparently without objection. 
The trial court made a decree at variance with the re- 
port. It was contended that the report amounted to a 
determination by the parties’ own tribunal which could 
not be disregarded at the mere discretion of the court. 
The Supreme Court held that Kimberley v. Arms was 
not applicable and that the master’s determination could 
be disregarded by the trial court. This ruling is ap- 
parently based on the fact that the order of reference 
by consent was for an accounting, which is one of the 
ordinary duties of a master. 

Davis v. Schwartz, 155 U. S. 631. In this case 
there was a reference to hear the case and report to 
the court the findings of fact and conclusions of law. 
It does not appear that there was any reservation of 
power to review the same by the court. It was held 
that the master’s findings, so far as it involved ques- 
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tions of fact, is attended by a presumption of correct 
ness similar to that in the case of a finding by a referee, 
the special verdict of a jury, the findings of a trial 
court in a case tried by the court under Revised Stat- 
utes, Sec. 649, or in an admiralty case, appealed to the 
Supreme Court; that the finding in such cases is not 
absolutely conclusive, as if there be no testimony to 
support it, but so far as it depends upon conflicting tes- 
timony or upon the credibility of witnesses, or so far 
as there is any testimony consistent with the finding, it 
must be treated as unassailable 

In Denver v. Denver Union, etc., 246 U. S. 178, 
there was a reference by consent to take the testimony 
and report it to the court, together with the findings of 
fact and such conclusions of law as the master might 
deem essential to the proper advisement of the court 
The lower court held the facts found by the master’s 
report not open to consideration. The Supreme Court 
held that this was error; that the consent order was 
limited by its terms to the taking of testimony and re- 
porting it to the court, together with his findings of 
fact and conclusions of law for the advisement of the 
court, and distinguished Kimberley v. Arms and Davis 
v. Schwartz on that ground. 

In Knoxville v. Water Co., 212 U. S. 1, there was 
an application for an injunction against a city ordi- 
nance fixing rates of a public utility, claimed to be con 
fiscatory. There was a reference (whether by consent 
or not, does not appear) to a master, who reported the 
facts. They were adopted by the trial court and the 
contention was made that as there was evidence to sup- 
port the master’s findings, they were conclusive. The 
Supreme Court held that rate-making was a purely leg- 
islative function and that where the invalidity of the 
rates attacked upon constitutional grounds, rests upon 
disputed questions of fact, the invalidating facts must 
be proved to the satisfaction of the court; and in cases 
of the character presented (that is, rate cases) the 
court will not be bound by any artificial rules as to the 
weight to be given to the master’s findings, however 
useful and.well-settied those rules may be in ordinary 
litigation. It will be observed here that the court ex 
pressly holds that the ordinary rules governing mas 
ters’ reports as set forth in various decisions, are artt- 
ficial. 

There are other cases by the Supreme Court, both 
prior and subsequent to the cases cited, and numerous 
cases by the Circuit Courts of Appeals and district 
courts in which various expressions are used as to the 
weight to be given to a master’s report, with many 
shades of difference in those expressions. It appears 
to me that from the decisions, the following rules may 
be deduced : 

1. Where the court may order a compulsory ref- 
erence, that is, may appoint a master to perform those 
ordinary duties of stating accounts, ascertaining liens, 
etc., and similar services, the report of the master will 
be deemed presumptively correct, but is merely advis- 
ory; and the court may use its independent judgment 
upon the question of its adoption or rejection, in whole 
or in part. 

2.. Where there is a reference of the whole case 
by consent, with no reservation of power in the court 
to review the report, and no expressions limiting the 
power of the master, the master constitutes the tribunal 
of the parties’ own choosing ; that is, it is in the nature 
of an arbitration ; and his findings are practically unas- 
sailable, if there is any evidence whatever to support 
them, unless fraud, partiality, or mistake be shown (but 
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not a mistake of judgment), or such gross error 
would warrant the setting aside of an arbitration. 

3. Where there is a reference of all issues 
consent, with a proviso that the report may be reviews 
upon exceptions, the findings of the master are pri 
sumptively correct, and should not be set aside excey 
where they are manifestly incorrect. The presumptic 
is similar to the presumption in the case of a finding | 
a referee, a special verdict of a jury, the findings of tl 
court in a law case tried pursuant to statute without 
jury, or in an admiralty case on appeal. If the fin 
ings have any supporting testimony or depend upor 
conflicting testimony or credibility of witnesses, or 
there is any testimony consistent with them, they ar 
unassailable. 

4. Where there is a consent order to refer all is 
sues, but the consent order limits the functions of th 
master in such manner as to show that the report is for 
the advisement of the court, or where jurisdiction ov 
the report is by the terms of the consent order retained 
with power to adopt, modify, or reject the report i1 
whole or in part; while the findings are presumptively 
correct, nevertheless the court may use its own judg 
ment, and in the exercise of a sound discretion may 
adopt, modify, or reject any or all findings, and may 
make its own findings. 

5. The foregoing rules are held to be artificia 
and will not be applied where the legislative powers of 
the State or its branches of government are dependent 
upon facts (as in rate cases of public utilities) ; but in 
such cases it is not only the right, but the duty of both 
the trial and appellate courts to exercise their own 
judgment; and while the master’s findings are not 
without weight, they are not binding, and are not to 
be given the effect they would have in ordinary suits. 

Without citing all the cases on the subject, I think 
the following cases sustain the rules that I have at 
tempted to deduce: Medsker v. Bonebroke, 108 U.S 
66, 71; Tilghman v. Proctor, 125 U. S. 136, 149; Kim 
berley v. Arms, 129 U. S. 512; Camden v. Stuart, 144 
U. S. 104; Crawford v. Neal, 144 U. S. 585; Oteri v 
Scalzo, 145 U. S. 578; Davis v. Schwartz, 155 U. S 
631; Denver v. Denver Union, 246 U. S. 178; Knox 
ville v. Water Co., 212 U. S. 1; Citizens Bank of 
Warrenton v. Moore (American Trust Co. v. Ala 
mance) (C. C. A. 4th) 20 Fed. (2d) 791; Dickinson 
v. Thum (C. C. A. 6th), 8 Fed. (2d) 570; Edward G 
Budd Co. v. Wilson (C. C. A. 6th), 21 Fed. (2d) 803 
Ruckstell, etc., v. Perfecto (D. C. Cal.), 28 Fed. (2d) 
407 

Now it seems to me that it would greatly simplify 
matters to establish these various rules, and provide 
one simple uniform rule governing all cases. This 
could easily be done, for in equity the Supreme Court 
has the power to make rules. I feel quite sure that 
when attorneys request an order of reference by con- 
sent, they do not mean to give to a master the powers 
contemplated by these decisions. When their attention 
is called to the effect of such a consent order, they in 
variably modify it, so as to preserve full power of re- 
view. It seems to me that a simple rule stating in sub- 
stance that where all or any issues are referred to a 
master, whether of fact or law, and whether by consent 
or otherwise, the master’s report and findings should be 
deemed prima facie correct; but the trial court should 
have full power to review the same upon exceptions, 
and adopt, modify, or reject the report in whole or in 
part, in the exercise of a sound judgment and discre 
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tion, with the proviso that nothing in the rule should 





























































Ae, 





PROBLEMS OF PROCEDURE AND SUGGESTED REFORMS 


497 





nstrued to prevent the parties by stipulation or by 
nt order from referring the case to a master as 
irbitrartor, where such intention is clearly ex- 
ed, and that in the latter cases a review of the 
should be governed by the rules governing the 
w of an arbitrator’s decision. 
In admiralty, I have been unable to find any deci- 
by the Supreme Court setting forth the princi- 
clearly as to the effect to be given a commission- 
report; nor are there as many decisions in the 

- courts as are to be found in equity. This is 

ibly due to the fact that in admiralty there is 

illy an interlocutory .decree, and the references to 
commissioner are for the purpose of ascertaining 

s, damages, etc. In The City of Washington, 92 

S. 31, the court apparently holds that the report of 

commissioner is merely advisory; but there are 

merous lower court decisions which expressly hold 
t such reports are analogous to reports of masters in 
incery and governed by the same rules. In some of 
the cases, the court bases its decision largely on Rule 
3} in admiralty, which states that references may be 
ade to commissioners with powers similar to masters 
chancery. Others rest their decisions on the gen- 
ral analogy of the situation. In the case of The El- 
n, 83 Fed. 519, the Circuit Court of Appeals for 
e Fourth Circuit, speaking through Simonton, Circuit 
ludge (Goff, Circuit Judge, and Purnell, District 
Judge, concurring), held that where all issues were re- 
ferred to a commissioner by consent, his conclusions of 
fact would not be disturbed, unless clearly in conflict 
with the weight of the evidence; and based its decision 
on Kimberley v. Arms, Davis v. Schwartz, and other 
cases by the Supreme Court of the United States treat- 
ing of a master’s report in chancery. Some of the 
courts have apparently felt bound to treat commission- 
ers’ reports as merely advisory, on the theory that on 
ippeal in admiralty the parties are entitled to a trial 
je novo; but the great weight of authority is to the 
effect that a commissioner’s report in admiralty is to be 
treated just as a master’s report in chancery in similar 
circumstances. In other words, there are various de- 
grees of weight to be attached to the commissioner’s 
report, depending, just as in equity cases, upon the 
terms of the order of reference, and the nature of the 
reference. The North Star (C. C. A. 2d), 151 Fed. 
168; La Bourgogne (C. C. A. 2d), 144 Fed. 781; Pan- 
ama v. Napier (C. C. A. 2d), 61 Fed. 408; The Cay- 
uga (C. C. A. 6th), 59 Fed. 483; Western Transit Co. 
v. Davidson (C. C. A. 6th), 212 Fed. 696; The Ben- 
cleugh (D. C.), 3 Fed. (2d) 824; The North America 
(D. C.), 24 Fed. (2d) 847. 

I see no reason why a rule could not be adopted 
in admiralty similar to the one I have suggested in 
equity. I apprehend that this rule would not conflict 
in any way with the right of the parties to a trial de 
novo before an appellate court; for under the rule I 
have suggested, the court could exercise its independent 
judgment, and set aside the finding if satisfied the 
commissioner was in error. 

In bankruptcy, I have found no decision of the 
Supreme Court upon the effect to be given to findings 
of a referee; but those who may be curious to ascer- 
tain the variety of expressions that have been used in 
numerous cases by the Courts of Appeals and district 
courts to determine the weight to be given to referees’ 
findings, will find nearly all of the cases collated in 
U. S. Code, Ann., under Title 11, Sec. 66, p. 132. 

The findings of a referee in bankruptcy reach the 
district court usually in one or the other of two 


methods: first, in those cases where there is a gen- 
eral order of reference, and proceedings are instituted 
originally before the referee, the referee’s findings 
come up by petition to review; and, secondly, in pro- 
ceedings instituted before the district judge, and which 
the Act requires him to decide (such as petitions for 
discharge, etc.), there may be a reference to the ref- 
eree, who acts then more in the capacity of a special 
master, as in equity. As to the first class of cases, 
the Bankruptcy Act (Title 11, Sec 11, par. (10), U. 
S. Code) gives the district courts the power to “con- 
sider and confirm, modify or overrule, or return, with 
instructions for further proceedings, records and find- 
ings certified to them by referees.” Rule XXVII of 
General Orders in Bankruptcy provides for a_peti- 
tion to review the referee’s orders and findings. 
Neither the statute nor the rule provides in express 
terms for the weight to be given to the referee’s 
report. The broad language of the statute would 
appear to give the court greater power in the review 
of a referee’s report than similar reports in chancery. 
It would appear to be the purpose of the statute that 
the judge should exercise his independent judgment 
upon the facts without regard to the artificial pre- 
sumptions obtaining in chancery; and some courts, 
apparently, lean to this view, especially where the 
referee’s findings are merely inferences from the evi- 
dence. (In re Solof (C. C. A. 9th) 2 Fed. (2d) 
130, 132; Walter v. Atha (C. C. A. 3d), 262 Fed. 
75, 77; Sternberg v. Cohen (C. C. A. Ist), 254 Fed. 
1, 4; Baumhauer v. Austin (C. C. A. 5th), 186 Fed. 
260; In re Green River Jockey Club (D. C.), 5 Fed. 
(2d) 259.) 

The Circuit Court of Appeals for the Fourth 
Circuit has held that the report of the referee is 
entitled to great respect, but is not conclusive on the 
district judge, and appears to lean to the view that 
the rules obtaining in chancery do not apply. (Free 
v. Shapiro (C. C. A. 4th), 5 Fed. (2d) 38.) 

But a large number of cases appear to hold that 
the reports and findings of the referee are analogous 
to the reports of a master in chancery, especially where 
the findings depend upon conflicting evidence or the 
credibility of witnesses. In other words, these cases 
appear to hold that the district court in determining 
the weight of a report of a referee in bankruptcy 
should be guided by all the rules obtaining in chan- 
cery with all their various distinctions. (Johnson v. 
Elmers (C. C. A. 6th), 295 Fed. 685; In re Patter- 
son-McDonald, etc. (C. C. A. 9th), 292 Fed. 700, 
702; In re Rosen (C. C. A. 7th), 263 Fed. 704; Ohio 
Valley Bank v. Mack (C. C. A. 6th), 163 Fed. 155, 
158; In re Varney (D. C.), 22 Fed. (2d) 230, 232; 
In re Caledonian Coal Co. (D. C.), 254 Fed. 742; In 
re Schilling (D. C.), 251 Fed. 972, 975; In re La 
Jolla Lumber Co. (D. C.), 243 Fed. 1004; In re New 
York, etc. (D. C.), 225 Fed. 219, 221; In re Part- 
ridge (D. C.), 215 Fed. 973, 976; In re Miner (D. 
C.), 117 Fed. 953; In re Stout (D. C.), 109 Fed. 794; 
In re Waxelbaum (D. C.), 101 Fed. 228; In re Rider 
(D. C.), 96 Fed. 811.) 

There has, however, been some rebellion by the 
lower courts against this view. 

Judge Lowell, in a bankruptcy case, uses the fol- 
lowing language: 

“No labor-saving formula will determine the 
weight of the finding, or show just how strongly the 
court must incline against it in order to reverse it. 
To say that the finding should not be set aside unless 
it is ‘clearly erroneous,’ ‘manifestly erroneous,’ ‘so 
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manifestly erroneous as to invoke the sense of justice 
of the court,’ or ‘unless it discloses prejudicial errors 
by the referee, some of which may, without exagger- 
ation, be denominated gross,’ is to darken counsel, if 
more is meant than that the court will not set aside 
the finding unless it is deemed erroneous, after due 
allowance for the circumstances under which it was 
made. Artificial and quantitative presumptions of fact 
are foreign to the spirit of the common law, and the 
introduction of these presumptions has been rare and 
unfortunate.” (In re Swift (D. C.), 118 Fed. 348, 
349.) 

Personally, I agree entirely with Judge Lowell. 

As to the second class of cases, namely, those 
where proceedings are instituted before the district 
judge (as in petition for discharge, etc.), and there 
is a reference of the issues to the referee similar to 
references in equity, most of the courts hold that 
in such cases the referee’s report has the same weight 
that is given to it in similar circumstances in equity 
cases. There are two recent decisions by the Court 
of Appeals for this Circuit which so hold. (Win- 
gert v. President, etc. (C. C. A. 4th), 41 Fed. (2d) 
660; Kline v. Poleskin (C. C. A. 4th), No. 3090, de- 
cided Feb. 4, 1931; In re Gould (C. C. A. 7th), 275 
Fed. 827; Arenz v. Astoria Savings Bank (C. C. A. 
9th), 281 Fed. 530, 532.) 

In the second and eighth Circuits, such reports 
have been held merely advisory. (In re Hughes (C. 
C. A. 2nd), 262 Fed. 500; Int. Harvester Co. v. Carl- 
son (C. C. A. 8th), 217 Fed. 736; In re Neiderheiser 
(C. C. A. 8th), 45 Fed. (2nd) 489.) 

Here, as in equity, I cannot see any reason for 
all of these various distinctions as to the quantum of 
value attaching to a referee’s report and findings. One 
simple rule ought to be sufficient for all cases. I 
think the rule should be the same as the rule I have 
suggested in equity; namely, that in all cases the 
referee’s report in bankruptcy should be deemed prima 
facie correct; but the district judge may, in the exer- 
cise of a sound discretion, adopt, modify, or reject, 
in whole or in part, where he is satisfied that error 
has been committed, and this should be the rule whether 
the referee, when acting in any bankruptcy proceeding, 
acts strictly as a referee, or as a special master. 

In this connection, although not pertinent to the 
precise question under consideration, I may say that 
where a referee in bankruptcy really acts as a spe- 
cial master, although the reference is in a bankruptcy 
proceeding, there are cases which hold that he is en- 
titled to extra compensation as such; and at first that 
was my opinion. But a very able opinion by Circuit 
Judge -Walter Sanborn convinced me that the statute 
prohibiting any extra compensation to a referee ap- 
plied even where he acts as a special master in a bank- 
ruptcy proceeding; and such extra compensation can- 
not be allowed, (Folda v. Zilmer (C. C. A. 8th), 14 
Fed. (2d) 843; Macmillan v. U. S. F. & G. (C. C. A. 
8th), 22 Fed (2d) 155, 157.) 

The decisions to the contrary appear to have over- 
looked the effect of General Orders in Bankruptcy Nos. 
XII and XXXV, which contemplate that such issues 
may be referred to him as referee. 

Some of the bar in my district have been un- 
certain whether in cases where a petition for dis- 
charge and objections are referred to the referee, a 
review of his findings should be had by exceptions as 
in equity or by petition to review; there being a dif- 
ference both in the mode and the time within which 
they should be presented. I have avoided the difficulty, 








both as to the weight to be given to the master’s rey 
and the method and time of review, by a form of 
der in such case specifically providing that jurisdict 

is retained, with full power to adopt, modify, or reject 
the report upon exceptions, and particularly pres: 
ing that the review shall be, as in equity cases, by 
ceptions as to master’s report, and filed within the t 
prescribed by the equity rules. 

In law cases, the right of trial by jury introduces 
a factor not found in cases in the other branches of 
the court. It has been held by the Supreme Court 
in Ex Parte Peterson, 253 U. S. 300, that in certain 
cases which from their nature demand a prelimin 
investigation as to the facts, the court has the power 
to make a compulsory reference to an auditor for 
such investigation, for the purpose of simplifying the 
issues, etc., and that the report of the auditor if 
cepted by the court may be admitted at the trial as 
prima facie evidence. But in such cases there must 
be a regular trial before a jury, where additional evi 
dence may be offered, and the ultimate decision rests 
with the jury. With references of this nature, | 
see no necessity for any change in the procedure as 
prescribed by the Supreme Court; and indeed, it 
would be impracticable to do so, and preserve the c 
stitutional right of trial by jury. 

3ut the parties frequently desire in law cases 
waive a trial by jury and submit by consent the facts 
and issues to an auditor or referee, and here we 
find also that the decisions of the courts are not er 
tirely harmonious, and there appear to be different 
degrees of weight to be attached to such reports, de- 
pendent upon the phraseology of the order of consent 
and the circumstances under which it is given. From 
my reading of the decisions, I have deduced the fol 
lowing general principles: 

1. The practice of referring pending actions un 
der a rule or order of court by consent of parties was 
well known at common law, and the Federal courts 
have that power. (Heckers v. Fowler, 2d Wall. 123 
131; Newcomb v. Wood, 97 U. S. 581, 583; Dundee 
Mortgage Co. v. Hughes, 124 U. S. 157, 159, 160 
Cf. Boogher v. Ins. Co., 103 U. S. 90.) 

2. In such a reference by consent, where ther 
are no restrictions in the consent order, and it is not 
passed pursuant to a State statute which would author 
ize a review, the referee is practically an arbitrator, 
and his decision can be reviewed only under the law 
governing arbitrations. (Newcomb v. Wood, supra 
Dundee Mfg. Co. v. Hughes, supra; Elkin v. Denver, 
etc. (C. C. A. 3rd), 181 Fed. 684, 686.) 

3. Under a common law reference, the court has 
no power to modify or vary the report of the referee 
as to matters of fact. Its only authority is to con- 
firm or reject, and if the report be set aside, the cause 
stands for trial precisely the same as if it had never 
been referred. (Dundee, etc., v. Hughes, swpra; Elkin 
v. Denver, etc., supra.) 

4. Where there is a State statute, authorizing a 
reference, the parties may by consent refer the case 
under such statute, and the report may then be re- 
viewed in such manner and to such an extent as may 
be prescribed by the State statute. (Newcomb v. 
Wood, supra; Dundee Mfg. Co. v. Hughes, supra; 
Boatmen’s Bank v. Trower (C. C. A. 8th), 181 Fed 
804; Tiernan v. Chicago, etc. (C. C. A. 8th), 214 
Fed. 238; Dietz v. Lymer (C. C. A. 8th), 61 Fed. 
792, on rehearing 63 Fed. 758.) 

The Circuit Court of Appeals for the Fourth 
Circuit held in Fidelity, etce., v. St. Matthews, etc., 
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d. 858, in a law case involving an examination 
¢ and intricate accounts, where a consent order 
tered under the practice of South Carolina, 
ng the same to a special master to hear and 
all issues of law and fact involved, that the 
in holding that the findings of 
ister could not be disturbed, except for gross 
or fraud or misconduct on his part. Although 
ference was evidently made under the South 
na Code, it is clear that the court did not base 
ision on the South Carolina practice; because 
that practice, the court is not so limited in 
ving a master’s report; and in addition to that, 
irt cited Tilghman v. Proctor, and Kimberley v. 
and quoted from Camden v. Stuart, and based 
ision on the rules established by those cases. It 
rs that the court overlooked the fact that the 
ns of the Supreme Court which it cited, and 
which it rested its decision, were equity cases, 
at law cases are governed by different considera- 


court was correct 


[here are some cases which apparently hold that 
eport may be reviewed as provided by the State 
tice, even though the order of reference makes 
mention of the State statute, but the better opin- 
eems to be that there should appear, either in 
consent order or in the record, something from 
it would appear that the reference was made 
suant to the State statute. (Dundee, etc., v. 
ghes, supra; Cf. Boogher v. Ins. Co., 103 U. S. 
1), 97; Dietz v. Lymer, supra; Boatmen’s Bank v. 
wer, supra; Tiernan v. Chicago, etc., supra, p. 


5. Inasmuch as the powers of a referee in a 
y case are determined by the consent of the parties, 
would appear to follow logically that where there is 
nsent order of reference with a reservation of 
power in the court upon exceptions made to 
pt, modify, or reject the report in whole or in 
irt, the report in such case, while presumptively cor- 
t, would be subject to review by the court in ac- 
rdance with the submission of the parties, and the 
rt might exercise its independent judgment upon 
propriety of adopting, modifying, or rejecting it; 
I have been unable to find any decision which 
rectly sustains this proposition im a law case. 
It thus appears that in law cases, the reports of 
iditors or referees are to be given weight of vary- 
ng degrees, according to the terms of the order and 
ture of the reference. Where the parties have waived 
trial by jury and desire a reference to an auditor or 
feree, I can perceive no reason why one rule should 
t prevail; and it seems to me that the best rule would 
e simply that the report should be deemed presump- 
tively correct, but subject to adoption, modification, or 
jection, as the court, in the exercise of a sound 
nd independent judgment, might deem advisable. 
Such a rule would bring the Federal practice more in 
iccord with the practice under the Codes. I appre- 
end that the bar and litigants would prefer that rule 
nd would avail themselves of the services of an 
uditor or referee more frequently in law cases, if 
ich a rule prevailed. In law cases, however, it 
eems that the court cannot establish such a rule un- 
ler its present powers, but an Act of Congress is 
ecessary. 

The suggestions I have made contemplate uni- 
formity in the effect given to such reports, whether 
irising in equity, admiralty, bankruptcy, or at law. 
In equity, admiralty, and bankruptcy, this can be ac- 









complished by a separate rule in each branch, phrased 
in identical terms; and at law by an Act of Congress 
with similar phraseology. 

My own view is, as already indicated, that the rule 
in all cases should allow the district court to exercise 
its own judgment and discretion, and if satisfied that 
the findings are against the weight of the evidence, 
to set them aside, and adopt its own findings. I be- 
lieve this would be more in accord with the practice 
under the Codes, and more satisfactory to the bar 
and litigants generally. But the main thing is to 
have a uniform rule, and if it should be desirable 
that the master’s report should have greater weight 
than I have suggested, the rule could be phrased in 
terms to give such weight as may be thought best. 

There is a casus omissus in the Equity Rules gov- 
erning appeals in reference to the time of the filing 
by the appellant of his praecipe and statement of the 
evidence. Equity Rule 75 (embodied in the Rules of 
the Circuit Court of Appeals for the Fourth Circuit) 
provides that the appellant shall file a praecipe indi- 
cating the portions of the record to be incorporated 
into the transcript on appeal, and at or before the 
time of filing his praecipe, shall file his proposed 
statement of evidence. But neither the Equity Rules 
nor the Rules of the Circuit Court of Appeals fix any 
time for the filing either of the praecipe or the state- 
ment. It has been said that the better practice is to 
complete these steps before claiming or at least before 
perfecting the appeal, and if the term expires before 
the final statement of evidence is filed, to enter an 
order carrying the matter forward into the next term. 
But it was also said that Equity Rule 75 must have 
been adopted with due consideration of the practice 
existing at that time by which appeals were claimed 
and perfected, regardless of the expiration of terms; 
and that the trial court has power to approve and 
direct the filing of the statement of evidence, although 
the term has expired and although no order was en- 
tered carrying the subject matter over until the next 
term. (In re General Equity Rule 75 (C. C. A. 6th), 
222 Fed. 884; Struett v. Hill (C. C. A. 9th), 269 
Fed. 247.) 

The practical result is that, there being no time 
within which the appellant is required to file his prae- 
cipe and statement of evidence, a wide field is opened 
to a dilatory appellant. He has apparently unlimited 
time to prepare and file his statement of evidence. 
Inasmuch as no time limit is fixed, it is difficult to see 
how the district judge could refuse to approve a proper 
statement whenever submitted. In both districts in 
South Carolina, this difficulty has been avoided by a 
special local rule which provides that in all appeals in 
equity, the appellant shall within thirty days from the 
date of the filing of the decree or order appealed from, 
file his praecipe and his statement of evidence. There 
may be some question as to the power of the district 
court to adopt this rule without the approval of the 
Circuit Court of Appeals, but in view of the absence 
of a rule upon the subject by the Supreme Court or 
the Court of Appeals, and as it devolves upon the 
district court to supervise the preparation of the rec- 
ord for appeal, the making of such a rule would appear 
to be within its power. I think, however, both for 
the sake of uniformity throughout the Circuit and in 
order to remove any doubt’upon the subject,-it would 
be well for either the Circuit Court of Appeals or thie 
Supreme Court to promulgate a rule fixing a ‘specific 
time for the filing of the praecipe and statement. 
Equity Rule 70% and Admiralty Rule 46%, pro- 
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mulgated by the Supreme Court in 1930, require the 
courts of first instance in cases in equity and admiralty 
to find the facts and state the conclusions of law 
thereon, separately. These rules have been the occa- 
sion of considerable comment, but so far there has 
been little judicial interpretation. It is evident that 
if these rules are to be accepted literally, in their full 
breadth, ther:: will be imposed much additional labor 
upon trial judges, many of whom are already over- 
burdened. When the rules are considered in the light 
of the reasons which gave rise to them, it is very 
clear to my mind that there are a number of cases 
where the findings required by the rules are superflu- 
ous. The promulgation of these rules was evidently 
brought about by the fact that in many cases the courts 
of first instance had filed no opinion and made no 
findings of fact and stated no conclusions. In the 
case of the Virginian Ry. Co. v. U. S., the Supreme 
Court stated that unless an opinion indicating the 
grounds of the decisions is delivered, the defeated 
party might often be unable to determine whether 
the case presents a question worthy of consideration 
by the appellate court, and that this is particularly true 
in equity, and that the failure to accompany the de- 
cree by an opinion may deprive litigants of the means 
of exercising a sound judgment on the propriety of 
an appeal. The Supreme Court further said that 
in such case, the appellate court being without knowl- 
edge of the grounds of the decision below, is denied 
an important aid in the consideration of the case, and 
will ordinarily be subject to much unnecessary labor. 
Virginian Ry. Co. v. U. S., 272 U. S. 658, 675. Sim- 
ilar expressions may be found in other decisions of 
the Supreme Court, both before and since the promul- 
gation of these rules. 

The Circuit Court of Appeals for the Sixth Cir- 
cuit, in commenting upon Equity Rules 70%, stated 
that lacking any exposition of the rule by the Supreme 
Court, the court did not understand that it contem- 
plated in an ordinary equity case, all the proceedings 
and formalities which attend findings in suits at law, 
and that unless it were otherwise authoritatively held, 
the court would think the rule satisfied by a clear and 
concise statement by the trial judge—whether called 
finding or opinion—which shows what he regards as 
the essential facts and the applicable rules of law. 
Briggs v. U. S. (C. C. A. 6th), 45 Fed. (2d) 479. 
Indeed, an opinion may well be of more value both 
to the litigants and to the appellate court than a mere 
formal finding of facts and statements of conclusions 
of law; for these rules could hardly be deemed to 
require a finding of anything but the ultimate facts 
and a bare statement of the conclusions of law; while 
an opinion usually sets forth the facts and the court’s 
conclusions and reasoning more in detail, and affords 
a clearer view of the grounds of the decision. When 
an opinion therefore is filed, it would seem entirely 
unnecessary to restate the findings and conclusions in 
a separate paper. 

Where the parties have stipulated the facts, it is 
plain that a restatement of the stipulated facts by the 
court in a separate paper would be a superfluous labor. 

Where there is a report of a master or other offi- 
cer of the court, setting forth the facts, and the court 
adopts the report, it is difficult to see how anything 
could be gained by the court's setting forth the same 
facts in an additional paper. 

Where the report of the master or other officer is 
adopted in part and the court makes its own findings 
as to other parts, it is not so clear that a restatement 








of the facts is unnecessary. But even here, it seems 
to me that where the facts can be ascertained from 
the report and the court’s order thereon, it would not 
be necessary to set forth all of the facts in a sepa. 
rate paper. 
There are many cases where it is evident that 


there will be no appeal. Inasmuch as the whole ob- 
ject of the rule is to enable the parties to determine 
whether or not there will be an appeal, and to assist 
the appellate court, there certainly can be no occasion 
for complying with the rule in such cases. 

Again, it must be remembered that in admiralty 
especially there are many small cases, such as suits 
for seamen’s wages, and the like, which are heard 
summarily, and are of such a simple nature that n 
special findings are necessary or even advisable. 

It occurs to me, therefore, that this matter might 
well be brought to the attention of the Supreme Court 
in an effort to have those rules either modified or 
some judicial exposition thereof, so as to exclude th 
cases I have mentioned, and possibly others 
from their operation. 

At common law, in cases of forgery, counter 
feiting, and kindred crimes, it was necessary that the 
indictment should set forth the written instrument by 
its tenor; that is, a literal copy should be set out 
and it could not be set forth in substance or by de 
scription. The rule is dispensed with where the 
strument is lost or destroyed or in the possession of 
the defendant or too obscene to be spread upon the 
records of the court, and perhaps in other cases where 
it is not available for the grand jury: These excep 
tions show that there are no inherent difficulties or in 
superable objections to changing the rule. (1 Bisl 
New Cr. Proc., Secs. 559-563; 2 Bish. New Cr. Prox 
Secs. 403-409 ; 1 Whart. Cr. Law (8th ed.), Sec. 278a 
2 Archbold Cr. Pl. & Pr. (8th ed.), 1567, 

Cyc. 1397.) 

This rule is recognized as still obtaining in the 
Federal courts; but there are decisions of those courts 
which appear to limit the rule to cases of forgery, 
counterfeiting, threatening letters, and those crimes in 
which the written instrument is the pith or gist of 
the offence, or the direct subject of litigation. (Pooler 


some 


note ; 


v. U. S. (C. C. A. Ist), 127 Fed. 509, 518; U. S. 
Grunburg (C. C.), 131 Fed. 137, 139; U. S. v. Wins 
low (D. C.), 195 Fed. 578, 582; U. S. v. Heinze 
(C. C.), 161 Fed. 425, 428; U. S. v. French (C. ¢ 


57 Fed. 382, 386, 389, 390; Becher v. U. S. (C. C. A 
2d), 5 Fed. (2d) 45, 49.) 

The only case I have found where a Federal 
court has attempted to break away from this archaic 
rule is Dell’Aira v. U. S. (C. C. A. 9th), 10 Fed 
(2d) 102. That case was for the altering of a bill 
of lading, and the court sustained an indictment which 
did not set forth a copy of the bill of lading, on the 
ground that it was a statutory offense of altering and 
not forgery strictly, and the indictment followed the 
language of the statute. It seems to me doubtful 
whether this decision is sound, for I apprehend the 
courts have no power to alter the rule in the absence 
of an Act of Congress. 

The rule is very objectionable for two reasons 
It is in many cases an exceedingly inconvenient rule 
It requires the setting forth of an instrument, no mat 
ter how lengthy, even though only a small portion of 
it may be pertinent to the issue. It is objectionable 
also because it imposes an undue burden of care upon 
the prosecution. Inasmuch as the copy must be a 
literal one, the slightest error may be deemed a varia 
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fatal to the indictment. There are many cases 
such slight differences have been held fatal. In 

of them, the decisions seem almost ridiculous. 

S of the fine distinctions drawn may be seen from 
lustrations in 1 Bish. New Cr. Proc., Secs. 561 
and 2 Bish. New Cr. Proc., Secs. 403 et seq. 

judge Putnam in U. S. v. French, supra, spoke 
rule as follows “In the view of the court, 

ile applied by the common law to forgeries, coun- 
ting, amd threatening letters is exciptional and 


ilosophical, and, with the modern rules of criminal 
tice and procedure, there is no occasion for ex- 
ling it.” 

In England, this defect of the common law has 


remedied by the statute of 14 and 15 Victoria, 
100, Sec. 7, passed more than seventy-five years 


i 
The English statute may be found in 1 Arch- 


Cr. Pr. & Fi 8th ed.), 279, 280. See also 

». 1565 

[he English statute is broad and comprehensive, 
| at the same time, a model of clarity and brevity. 

vides that in all cases where it shall be necessary 
‘make any averment in any indictment as to any 
rument, whether the same consists wholly or in 
of writing, print, or figures, it shall be sufficient 
escribe such instrument by any name or designa- 


by which the sa may be usually known or by 
purport thereof, without setting out any copy or 


facsimile of the whol any part thereof. 


South Carolina, | presume, is considered a con- 
ervative State; but even South Carolina has had for 
we than forty years a statute, which is practically a 


j 


Py of the English 


itute, dispensing with the neces- 
of setting fort! f 


ypies of writings in an indict- 


ent in any cast See Act of South Carolina of 
1887, XIX Stats. 829, Code of Criminal Procedure 
f S. C. of 1922, Chap. VI. Sec. 10, Vol. I, p. 438. 
Similar statutes, it seems have been adopted in Mis 
uri, Oregon, Washington, West Virginia, and per- 
ips other States. See 19 Cyc., 1398, Note 47, and 
2 Bish. New Cr. Proc., Sec. 412 
I had occasio1 iny years ago to search for a 
Federal statute upon the subject, and fouftd none. I 
have recently searched the statutes again, and I am 
lite sure there is none I see no reason whatever 


btain any longer in the Federal 
ress should be requested to enact 

South Carolina statute or the 
only change that I would sug- 

of those statutes would be to 
umend so as to apply to informations as well as indict- 
ents, and also to a proviso that the description 
f the written instrument set forth in the indictment 

information should be sufficient to enable the de- 
fendant to prepare his defence and to plead in bar 
to any future prosecution. I am satisfied that the 
English or the South Carolina statute, if enacted ver- 
batim, would be constitutional; but with the proviso I 
cannot possibly be any valid 


vhy this rule shou 
ourts. I think ¢ 
statute similar t 
nglish statute. 1 
est in the phraseol 


have suggested, ther 
mstitutional objection 
It is the general rule, except so far as modified 

by statute, that a1 lictment or information should 
ay the venue or st the place where the offence: was 


ommitted, so that it may appear that the court has 

jurisdiction. (1 Bish. New Cr. Proc., Secs., 376-381, 

Sec. 384; 1 Archbold Cr. Pl. & Pr. (8th ed. Pom- 

eroy’s Notes), 211, 212, Note (1), p. 262; Joyce on 

Indictments, Sec. 296; 10 En. Pl. & Pr., 520 et seq; 
= > 


22 En. Pl. & Pr., 819 et seq; 22 Cyc. 307, Note.) 
The failure 


the venue has occasioned many 
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indictments and informations to be deemed faulty, and 
has frequently caused miscarriages of justice, and has 
nearly always entailed great expense. I had occasion 
to observe in my personal experience two notable cases ; 
one arising in a State court of South Carolina, and 
the other in a Federal court. In several counties in 
South Carolina, many years ago, there arose a system 
of what practically amounted to peonage, growing 
out of the confinement of private contract laborers 
along with State prisoners in private stockades on 
farms. The evil had grown to such an extent that 
prosecutions finally became necessary. A prosecution 
was instituted against a prominent farmer and some of 
his agents. The indictment contained three counts: the 
first two counts being for an unlawful arrest and 
false imprisonment, respectively, and these were the 
only serious charges in the case. The third count 
charged an assault which upon the trial proved to 
be merely a simple assault. The first two counts failed 
to lay the venue, and were quashed. The State, be- 
cause of the moral effect of a continuance, or for some 
other reason, chose to go on with the trial on the 
third count. The principal in the case could not be 
connected with the assault and was acquitted. One 
of his agents was convicted of simple assault and 
escaped with a small fine. Nothing further was ever 
done with the case. 

In the case in the Federal court, the consequences 
were more serious. In that case, the first count of 
an indictment charged a conspiracy, with 57 overt acts. 
Then followed 57 counts, each based upon one of the 
overt acts as a substantive offence. Upon the opening 
of the trial, it was discovered by the Government for 
the first time, that the venue was not laid in any of 
the counts except the first one charging conspiracy, 
and that the defence was prepared to move to quash 
all of the counts except the first. A large number 
of witnesses had been summoned from various points 
of the United States, about one hundred of them, as 
I recall. The Government thereupon determined to 
nol pros all the counts but the first one charging con- 
spiracy, go to trial immediately on that count, and to 
bring indictments later upon the substantive offences 
charged in the remaining counts. A trial was had upon 
the conspiracy charge and resulted in a conviction. All 
of the charges in the other counts could have been 
tried at the same time without additional expense, as 
the evidence on the conspiracy charge covered the 
whole field of all the charges. Later, indictments were 
brought on the substantive offenses and a new trial 
was had at great expense on those charges and re- 
sulted in a verdict of acquittal. I have the exact fig- 
ures of the cost to the Government of the second trial, 
and it amounted to $18,051.82. A short statute would 
have saved the Government that expense. In Eng- 
land, by statute, the failure to lay the venue is no 
longer fatal, and this statute has been in existence 
nearly eighty years. See 1 Archbold Cr, Pl. & Pr. 
(8th ed. Pomeroy’s Notes), 230, 264. Similar statutes, 
with varying phraseology, but most of them based on 
the English statute, have been enacted in a number of 
States. In nearly all of them, there is a provision 
that it must be proved upon the trial that the offence 
was committed within the jurisdiction of the court. 
See 1 Bish. New Cr. Proc., Sec. 385, and Joyce on 
Indictments, Sec. 307. I have not been able to as- 
certain all of the States in which such statutes have 
been enacted, but have found such statutes in Ala- 
bama (Ala. Code, 1923, Sec. 4535; Ala. Code, 1886, 
Sec. 4374); Arkansas (Crawford & Moses Digest, 
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Ark. 1921, Sec. 3020) ; Massachusetts (General Laws 
of Massachusetts, Chap. 277, Sec. 20); Missouri (R. 
S. Mo. 1899, Sec. 2527; R. S. Mo. 1929, Sec. 3555) ; 
and Tennessee (Shannon’s Tenn. Code, 1918, Sec. 
7088). 

Some of these statutes have been adjudged con- 
stitutional. 1 Bish. New Cr. Proc., Sec. 385, Par. 3. 
None of them, so far as I have been able to find, 
have ever been held unconstitutional. Mr. Bishop (1 
Bish. New Cr. Proc., Sec. 385, Par. 3) questions the 
wisdom of these provisions merely for the sake of 
saving indictments which have been negligently or 
hastily prepared. But this is a practical world in 
which we live, and it has been found by experience, 
both in England and in this country, that these fail- 
ures occur very frequently, and are in many cases at- 
tended with serious consequences. This is especially 
true in this age, when so much of the work of draft- 
ing indictments and informations is turned over to 
stenographers and clerks, who have very little knowl- 
edge of the law, and do not realize the consequences 
that may ensue from what appears to them to be a 
very slight mistake. As far as the constitutionality 
of such a statute is concerned, I have no doubt that 
a statute could be prepared which would be perfectly 
constitutional. My preference would be for a statute 
based upon the Massachusetts statute with some slight 
changes. The Massachusetts statute embraces a va- 
riety of matters, but that portion relative to the venue 
provides that the name of the county and court in the 
caption shall, unless otherwise stated, be considered 
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as an allegation that the act was committed within t! 
territorial jurisdiction of the court. The effect of su 
a statute is simply to write into every indictment 
information the necessary allegations as to venue. | 
other words, under such a statute there could be 1 
possible ground for a defendant to say that no ven 
was laid in the indictment, or to say that he was n 
apprized of what offence was charged against hir 
and therefore such a statute could not possibly | 
deemed unconstitutional. I would, however, add fro: 
abundance of caution a proviso to the effect that 
all cases, there should be proved at the trial that tl 
offence was committed within the jurisdiction of th 
court. In this connection, it may be observed that 
the Supreme Court of the United States has directly 
held in a recent case that a failure to allege the venu 
and thus to show affirmatively that the crime was con 
mitted within the territorial jurisdiction of the court 
does not deprive the court of jurisdiction over tl 
cause, and the sufficiency of the indictment cannot b 
called in question upon habeas corpus. (Knewel 
Egan, 268 U. S. 442, 446. See also U. S. v. Pridgeor 
153 U. S. 48, 59.) 

The fact is that laying the venue arose in th 
English practice from the fact that it was necessar 
for the Sheriff to know from what county to draw 
the jury; and there is no imperative necessity for it 
in modern times. 1 Bish. New Cr. Proc., 364 

There are some other points of importance that 
I would like to discuss, but I have already trespassed 
too long upon your patience. 


Sec. 
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By Harotp C. HAVIGHURST 
Associate Professor of Law, Northwestern University 


HE last decade has witnessed a growth in com- 

mercial arbitration unparalleled in earlier his- 

tory. The reasons are many. Court delays 
have increased with the multiplication of cases. 
The increasing complexity of business relations has 
made it difficult especially for juries to grasp the 
realities of the subject of dispute. The saving of 
court costs and the heavy legal fees necessarily 
incurred in protracted litigation has, without doubt, 
been one object. The demand for arbitration has 
resulted in improved legislation facilitating the 
process, and this in turn has led to its more exten- 
sive use. 

Lawyers have done their share to promote this 
method of settling disputes. They have recognized 
many, if not all, of the considerations that have 
moved more and more business men to favor arbi- 
tration. There has been, to be sure, skepticism on 
the part of some. The feeling that protagonists of 
the movement, in their zeal to advance the cause, 
have overstated their case has frequently been 
voiced. Experience with complicated legal con- 
troversies has led members of the profession to 


doubt the wisdom of arbitration in classes 
of cases, 

The future of commercial arbitration must de- 
pend to a large extent upon the attitude of the bar 
toward it. It may therefore be profitable to con- 
sider some of the aspects of the question that 
directly concern the lawyer. These are (1) the 
effect on legal fees, (2) the lawyer’s duty .to his 
client, and (3) the public good. 

The first question has seldom been squarely 
faced. Is commercial arbitration in its developed 
form a device comparable to modern labor-saving 
machinery which has been a contributing factor to 
the unemployment problem? Commercial arbitra- 
tion has occasionally been held up by advocates of 
procedural reform as a sort of club in warning 
lawyers that unless they put judicial machinery in 
order, their clients would settle their disputes with- 
out them. This has been about the only suggestion 
to the effect that there is any conflict between this 
development and the economic interests of the bar. 
Naturally the leaders in the profession with an 
established practice and no personal financial wor- 


many 
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have not been troubled by this aspect of the 
er. The lesser members, whose fees come with 
ter difficulty, have of course not expressed pub- 
any fears that they may have. But it is quite 
ible that there is an undercurrent of opposition, 
e articulate through various objections on other 
inds, that has its root in such a fear. 
A little thought on the subject, however, should 
il that whatever misgivings may exist on this 
are unfounded. Arbitration can not work 
intageously in any appreciable number of cases 
,out lawyers. None of the organizations for the 
motion of the movement has minimized the 
ssity of lawyers. The American Arbitration 
ciation reports that in 1930 the parties were 
esented by attorneys in about seventy per cent. 
e cases arbitrated under its rules. In disputes 
rred for arbitration by the Actors Equity Asso- 
ion parties are always represented by attorneys. 
rules of many trade associations provide that 
ties be so represented. Most business men 
ize that they can not conduct their own cases 
results approaching satisfaction. 
Conciliations effected through trade association 
ncies when there are only minor differences be- 
en the parties are no doubt satisfactory. But 
orderly presentation of a case to a third party 
r decision is an art that is peculiar to the lawyer. 
| sorts of further entanglements are apt to ensue 
parties seek home cures for pathological condi- 
ns that arise in business dealing. A person may 
ifely resort to home remedies for minor ailments, 
it a serious disease requires a physician. Com- 
ercial arbitration is no nostrum that any layman 
in apply with good results. In the hands of law- 
rs it may in a proper case work with speed and 
ith less pain than is involved in the litigated case. 
There has been a tendency recently to view 
th alarm the large number of court cases dealing 
ith arbitrations that are protested. The fear is 


iat the object of avoiding litigation is not being 
ealized. Probably certain amount of that is 
iavoidable. Arbitrators are human. Contracts 


in not be framed that will foreclose all jurisdic- 
nal questions. New statutes require construc- 
tion, no matter how carefully they may be framed. 
Yet such litigation can be reduced to a minimum 
competent counsel are entrusted with the draft- 
ng of the agreements and the conduct of the pro- 


eedings. Perhaps laymen have not always realized 
that. Yet it is believed that in the parts of the 


ountry where arbitrations are coming to be more 
ind more common, there is a growing recognition 
that any attempt to conduct arbitrations on an 
extensive scale without the aid of experts in the 
settlement of human conflicts will be a failure. 
Lawyers therefore need have no fear that the ex- 
tension of the movement will undermine the posi- 
tion of the legal profession in the role it plays in 
luman society. 

Furthermore, it is altogether probable that a 
greater amount of legal business will result from 
the growth of arbitration. Parties will often arbi- 
trate where they would not litigate. An attorney 
will often be able conscientiously to advise arbitra- 
tion, when he would otherwise feel that the best 
interests of his client would be served by a settle- 
ment. The expense and delay of litigation may 
often lead an attorney to advocate the compromise 












of what seems to be a just claim. When facilities 
are offered for orderly and competent arbitration, 
many sacrifices of this nature may be avoided. The 
profession will be in a position to offer more ade- 
quate relief, with a resulting increase in legal fees 
that are well earned. Moreover, the swiftness of 
the procedure will make for the maximum of effi- 
ciency. It will eliminate the carrying of small cases 
through long stages of litigation for which it is 
impossible to collect fees commensurate with the 
time and effort involved. 

The first part of this discussion is offered frankly 
because this is an aspect of the problem that ought 
not to be and need not be suppressed. However 
loyal an attorney may be to his client and to the 
traditions of the profession, he can not altogether 
escape the economic motive. When his own best 
interests coincide with those of his client and of the 
public, there ceases to be a problem. 

The attitude of the lawyer, however, will not 
be determined exclusively or even primarily by 
what he believes will be the effect on legal fees. 
His duty to his client is the foremost consideration, 
and that is actually true. Lawyers regularly advise 
settlement when litigation would be more re- 
munerative for them. The most important aspect 
of the question, therefore, is the advantage for the 
client. This can not be dismissed summarily with 
a catalogue of the beneficent effect of arbitration in 
general. The choice of tactics is one of the ever 
recurring problems of the practitioner. The way 
in which arbitration figures in the problem will 
depend upon the legislation on the subject, the 
stage and nature of the controversy, and the ade- 
quacy of the facilities afforded. 

There are certain issues for which arbitration 
should be as welcome to one party as to the other. 
These are of the type usually called issues of fact, 
disputes over the quality of goods delivered under 
a contract, the time and manner of delivery, and 
the like. There are, however, a large number of 
controversies where the decision will hinge upon 
whether the words of a contract are to be taken 
literally and strictly or in a loose sense prompted 
by considerations of morality and justice in the 
particular case or by business usage. The efficiency 
of court administration sometimes requires the ex- 
clusion of certain elements in a case that would be 
given free play before an arbitrator. Rules of law 
that have outlived their usefulness may still have 
some power over a court that regards itself as 
bound by precedent. Arbitrators are apt to dis- 
regard them if they conflict with current business 
standards. Such considerations lead the attorney 
for the party seeking the strict construction of a 
contract or the rigid application of a rule of law 
to believe that his client will fare better in a court. 
Moreover, the party complained against and his 
attorney rarely want speed. This may account in 
large measure for the fact that commercial arbitra- 
tion has developed more slowly in jurisdictions 
where contracts to arbitrate can only be enforced 
when they are made after the controversy has 
arisen. 

Under statutes which provide for enforcing 
contracts to submit future disputes to arbitration, 
the problem for the attorney usually only arises in 
the drafting of the contract. Then no controversy 
is foreseen, for if it were, it would be provided 
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against in the contract. Technical rules of law and 
strict construction of the contract may later favor 
one party or the other in the event of a dispute, 
but the chances are equal for both. At that stage 
a party, confronted with the question, would prob- 
ably disclaim a desire to take advantage of a tech 
nical rule designed to facilitate court administra- 
tion, whereas in the heat of controversy he would 
not be willing to surrender anything that would 
help him to win. In states enforcing agreements 
to arbitrate future disputes, the lawyer’s loyalty to 
his client has not therefore stood in the way. 

In states which do not have such statutes, it 
is not so common to find lawyers advocating sub- 
mission of a given controversy to arbitration. In- 
deed, the possibilities of arbitration in such states 
have probably not been fully realized. In spite of 
the fact that it may sometimes be better tactics to 
take a case to court, there are many instances in 
which arbitration gives an edge to neither party. 
In many states a statutory provision for submitting 
to a court questions of law that arise in the course 
of an arbitration will permit an attorney to obtain 
a judicial opinion on certain phases of the case, if 
he believes that would be for his client’s interest. 
Or where the application of a rule of law is in- 
volved, it may be possible to agree in advance upon 
a person with legal training and experience as 
arbitrator. Furthermore, a lawyer who is careful 
to consider all the interests of his client will often 
find that, in view of the difference in the outlay of 
expense and time, a forty per cent. chance with an 
arbitrator may be preferable to a sixty per cent. 
chance in a court of law. As for an attorney who 
represents a defendant, it need only be said that a 
refusal to arbitrate for purposes of delay is un 
worthy of the best traditions of the profession. 
Doubtless some lawyers have been discouraged by 
a few instances where the results were disappoint- 
ing. But it should not be forgotten that there is 
a defeated party in every case in the courts as 
well as in every arbitration. And if it is a doubtful 
compromise that has troubled, it must not be for 
gotten that jury verdicts are apt to result in com 
promises that are probably less intelligent. 

Little need be said as to the duty of the lawyer 
to support the advancement of commercial arbitra- 
tion for the sake of the public good. Judges have 
uniformly regarded it with favor. Any device that 
will increase the efficiency of disposing of a wide 
class of controversies that fill our courts should 
receive hearty encouragement from all public 
spirited citizens. Above all should it receive sup- 
port from the bar. For it is no small part of our 
professional obligation to effect adjustments in the 
social mechanism that will cause it to operate with 
as little friction and waste as possible 

The movement also fits in closely with the 
newer conception of the lawyer’s duty in prevent 
ing the necessity of litigation. The office lawyer 
who uses his skill in removing. at the source the 
causes of dispute before they become acute has 
rapidly come to surpass in importance the court 
room lawyer. The possibilities of prophylactic 
treatment are coming to be realized more and more 
Commercial arbitration, although it does not reach 
the parties before trouble has started, does get at 
the source of disagreement at an early stage. The 
exacerbations of a court contest are eliminated 














Continued friendly relations of the parties are m 
possible. 

The lawyer who is concerned for the pul 
good should therefore use his influence for t 
furthering of the cause of commercial arbitrati 
The duty of public service is presented more 
mediately when he is asked to serve as an at 
trator. There is little remuneration ordinarily 
this task. Yet hundreds of lawyers do serve 
members of arbitral tribunals. The panel of t 
American Arbitration Association includes t 
names of a large number who have agreed to ser 
without compensation when called upon. The fa 
that busy practitioners are willing to take the ti: 
to render this service is an indication of the w 
ingness of the members of the profession to su 
ordinate private interest to the public good 

There was a time when all our difficulties we 
taken to court. The lawyer’s work came to be 
associated exclusively with the court house. The 
commissions and boards were created for deali: 
with all sorts of questions. It was said that tl 
lawyer's business was passing, that laymen wer 
taking over the field. But when the dust clears 
lawyers were found handling the problems and pr 
senting them to the commissions. The genius 
the lawyer was found to be broader than the r 
quirements of the court house. As an expert 


dealing with controversy and friction, in sifting and 


presenting conflicting claims, his services wer 
found indispensable. Even so with commercia 
arbitration 
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BANKER AND LAWYER AND THEIR RESPECTIVE 


FIELDS OF SERVICE 





emendous Contribution to Economic and Social Well-Being of Banks and Trust Com- 
anies in Commercial and Fiduciary Work—What Limits Are to Be Placed on Scope 


of Their Services ?— 


Lawyers and Bankers Are Not Rivals But Partners in a 


Common Enterprise* 





By E. SMyTHE GAMBRELL 
Vember of the Atlanta Bar 


SHOULD not do justice to my feelings if I did 

| not say by way of preface to my remarks how 

greatly I appreciate the kind and generous words 

th which your President, Mr. Graham, has intro- 

iced me. On behalf of the Georgia Bar Associa- 

which I have the honor to represent, let me 

sure you that your friendliness and good will 
ire reciprocated. 

If I were to speak for the legal profession as 
whole, which I am none too well qualified to do, 
would be to express gratification that bankers 

business men have come to realize that it is 

vorth while to safeguard and preserve the legal 
rofession. If I were to speak for bankers and 
usiness men, which I am less qualified to do, it 
ould be to express satisfaction that they have 
issumed the obligations of a new profession, de 
oted to their own ideals, creating their own codes, 
roviding their own discipline, and accepting re- 
sponsibility for their own service. Recent social 
ind economic developments have brought about a 
greater intimacy and interdependence between our 
two great professions in the carrying forward of 
ur respective programs of service 
As a lawyer I feel very much at home in this 
gathering, seeing as I do many of my former broth- 
ers of the Bar who have found opportunities for 


service in the banking profession. No more in- 
spiring examples of this interchange of professional 
character, training and talent could be had than 


the service records Georgia banking of men like 
Robert Strickland, Jr., and Ronald Ransom, former 
members of the Atlanta Bar. The legal profession 
in this State is happy that it has been able to con- 
tribute such men t ur profession 


I have been asked to say something today 
regarding the practical relationships between the 
lawyer and the banker. This hour of your program 


is devoted to an efiort at co-operation and complete 
understanding between the professions, just as an 


hour will be given over to the same purpose this 
afternoon at the Annual Meeting of the Georgia 
Bar Association, hen your past President, Mr. 


Strickland, will return to his brothers of the Bar 
to address them on t! subject. Looking backward, 


j 


one wonders why this friendly interchange of ideas 
has been so long delayed 

An eminent jurist has said 

“Long before t State arose from its couch, in the 
morning twilight of tor trade had already completed 

*Address de r e Georgia Bankers’ Association, May 


1931 
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a good part of its day's work. While the states were fight- 
ing one another, trade found out and leveled the roads that 
lead from one people to another, and established between 
them a relation of exchange of goods and ideas; a path- 
finder in the wilderness; a herald of peace; a torchbearer of 
culture.” 

And trade with its cognate civilization has in- 
vented its own complicated tools such as transpor- 
tation, banking and law. Barriers of custom and 
language have been overcome. Principles of busi- 
ness have been developed and recorded, and these 
principles of business and customs of merchants 
have been the basis of much of our law. 

The earliest banking house of record is that 
of Egibi & Company of Babylon, whose King, Ham- 
murabi, more than two thousand years before 
Christ, produced for his people the first Code of Law 
known to man. It is not strange that bankers and 
lawyers who have worked side by side for four 
thousand years contributing orderliness, regularity 
and responsibility to the steady growth of trade 
and civilization should meet together on such an 
occasion as this to consider how they may more 
effectively co-operate to render their greatest serv- 
ice. 

If in the course of my remarks I trench upon 
subjects of a controversial sort, I trust you will 
not think that I am endeavoring to provoke conten- 
tion, but rather to climb with you to the pleasant 
heights which rise above the controversial plane, 
where one may gain a wider view and see larger 
objectives than those which loom in the imagina- 
tion of professional partisans. In our proper de- 
sire to promote a better understanding between our 
professions, let us remember that the fields of our 
activities and the patterns of our growth and de- 
velopment should be defined and determined solely 
on considerations of general usefulness and service 
to the public. 

For centuries it has been a part of the polity 
of most civilized states to license the practice of 
certain professions on a basis of character and fit- 
ness. It has been the customary and statutory law 
that the business of giving legal advice and assist- 
ance, in and out of courts, could not be carried on 
by any one not a lawyer formally admitted to prac- 
tice law. Until comparatively recent times in this 
country the lawyer was usually the only man of 
learning in his community, and he held undisputed 
claim to all that business which could be denom- 
inated as strictly law practice, and oftentimes to 
other business advantages which came to him in 
the absence of other men of ability. Recently learn- 















ing has become almost universal and we now find 
men of thorough education not only in the legal 
profession but also in transportation, manufactur- 
ing, banking and other business activities. 

With this more general diffusion of learning, 
and with social, scientific and economic progress, 
has come a tendency to refashion established po- 
litical, social and business institutions to meet the 
conditions of this new era. The professions have 
not escaped the march of progress. The lawyer 
of a century ago whose general equipment was a 
working knowledge of conveyancing, and some 
familiarity with trial practice, could not meet the 
demands of a business clientele of the present day. 
With the growth and development of business and 
with the great multiplication of laws pertaining 
thereto, the modern lawyer is required to know in- 
finitely more than his predecessor. The field has 
become so broadened that it is almost necessary 
that lawyers specialize in certain branches of the 
law. 

Even with this revamping and improvement of 
the legal profession, there often arises the need for 
service which, though closely related to practice of 
law, is now being satisfactorily supplied by cor 
porate agencies. Time was when personal estates 
consisted almost entirely of family lands and chat- 
tels which could most intelligently be administered 
by a trusted neighbor of the deceased. Today 
estates consist largely of securities, insurance funds 
and other property of perishable nature which the 
average individual, even though he be a lawyer, 
has neither the facilities nor the disposition to ad- 
minister to the best advantage. The management 
of trusts and the administration of estates in this 
new era calls for financial responsibility, business 
judgment, continuity of existence, and clerical facil- 
ities rarely possessed by an individual. Trust Com- 
panies have entered a field in which we all agree 
that their service is convenient, reliable and desir- 
able. 

But during recent years much has been said in 
criticism of banks and trust companies respecting 
their handling of legal matters incident to the crea- 
tion and administration of trust and decedent 
estates. Lawyers generally have protested against 
what they term an encroachment upon their ex- 
clusive domain. If they claim an exclusive privi- 
lege in the rendering of certain services in and out 
of courts in derogation of the common right of 
everyone to work, they must be able to demonstrate 
that the public interest will best be served by the 
limitation of the common right. The legal profes- 
sion exists for the benefit of the public and muist 
justify itself by its service to the public, nut over- 
looking the fact that in the long run the public will 
purchase service in any particular field from those 
who sell the best service regardless of whether they 
belong to a profession or are laymen. 

Would it be injurious to the public to permit 
banks and trust companies to practice law through 
staff attorneys and laymen? Wholesome practice 
of the law requires not only knowledge and profes- 
sional acumen, but an unusual loyalty and devotion 
to client and court that does not permit of interven- 
ing selfish considerations or of lay control. The 
honor of service makes an appeal to the individual 
lawyer that it cannot make to the corporation. A 
corporation staff lawyer, seeking first the approval 
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of his corporate superior, cares less for the 
proval of the customer whom he, as corpor f 
agent, has promised to protect. If there is a c ; 
flict of interests, the staff attorney is tempted 
sacrifice the customer. This condition is 
tive of such attorney’s professional sense of respx 
sibility to those he assumes to serve. The office 
lawyer, although sometimes poorly filled in the 
dividual relationship, is too delicate, 
confidential to be occupied by an impersonal cory 
ration. Chief Justice Rugg, in speaking of t 
lawyer, said: 


destr a 


personal a1 


“The public has a deep and vital interest in his int 
rity. ... It is a matter of profound importance from ev« 
point of view that members of the bar be men of prol 
and rectitude, jealous to maintain relations of utmost hx 
esty with their clients, and solicitous to protect th 
legal wrong. Unflinching fidelity to their genuin¢ 
is the duty of every attorney to his clients. 
can hardly touch matters of more gener gt cot 








cern than t 


maintenance of an untarnished standard « ps veh by t 
attorney at law toward his client. 

A New York court has declared: 

“The bar, which is an institution of the highest u 
fulness and standing, would be degraded if even its hu 
blest member became subject to the orders of a mon 
making corporation engaged not in conducting litigati 
for itself, but in the business of conducting litigation 
others. The degradation of the bar is an injury to t 
State.” 

It is generally agreed that a corporation can 


not be admitted to the bar. If allowed to practic 


through salaried attorneys, such a de facto lawye: 
would not be controlled by the obligations, wou 
not be bound by the code of ethics, and would b 


neither inspired nor constrained by the tradition 
of the profession. Unless a corporation can impos: 
on its conduct the ethical ob ligations of 


mem be 


of the legal profession, it is unwise for the publi: 
to entrust the performance of strictly legal services 
to a bank or Pate company. 

What, then, are the limits which are to be 
placed on the scope of services rendered by banks 
and trust companies? The difficulty lies not in de 


termining what is right in principle, but in the aj 
plication of principle to the complex problems of 
modern business. It is impossible for a 
man to confer with another on a business 
without assuming to exercise some legal knowledge 
and to influence, enlighten or advise the other pet 
son in relation thereto. Lawyers and laymen re« 
ognize the splendid service that the country bank 
executives have rendered from time imme 


business 


mat 


norial in 


counseling and assisting, without charge, the sma 

town citizen in matters of mixed legal and bu 

ness nature, in communities where there ‘are no 

oe These bankers, as an incident of their 

banking, give this well-nigh el eakh advisory | 
service which inures to the general welfare. This | 
custom should not be disturbed. No compensation 

being charged, such so called encroachment on the 

legal profession may not be expected to reach im- 


proper proportions. 

But let us consider some of the points of con- 
troversy. A man in contemplation of death, 
to create certain rights and responsibilities 
ing the disposition of his estate. He may 
desire that a trust company be executor of that es- 

tate, but the fact that the company is participating 
in the administration of the estate, should disqual- 
ify it and its officers and its staff attorneys from 
representing the testator in setting forth in a will 


| an 
desires 
‘ 


respect 


wisely 
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ns under which the estate is 
Rarely does an estate go 
ition without conflict of inter- 
etween the beneficiaries or settlor on the one 
and the executor or trustee on the other. It is 
rable that wills and trust indentures be drawn 
private counsel, undivided allegiance to the 
in order that the provisions governing the 
ices, liability for negligence, 
ts, special precautions and 


\ 


terms and conditi 
e administered 
oh an administt 


vensation for serv 
intability to cout 


ilities, involving a balancing of interests be- 
n the testator or settlor on the one side, and 
corporate fiduciary on the other, may 
irly cared for. The disposition on the part of 


ries personally to trade in in- 
ith the estates they represent 
having an untrammeled at- 


corporate fiduci 
ment securities w 
1 added reason for 
ey in the case. 
\ corporate executor, after death of the testa- 
1 the absence of testamentary provision should 
ree to select the rney best qualified to carry 
the affairs of th e. Generally it will hap- 
that through personal knowledge of the busi- 
affairs of the deceased, and through familiar- 
with the unofficial phases of the case, and 
wledge of the family relations, the attorney of 
deceased, if otherwise competent, will be the 
per one to be selected by the fiduciary. A cor- 
rate fiduciary ought to avoid using its own coun- 
| for the handling of such estate, except as a last 
sort. 
The courts often have been asked to pass upon 
he propriety of corporate activity in the profes- 
n. In a recent Minnesota case, upon complaint 
f the State Board of Law Examiners, for discipline 
f an attorney who, as salaried Vice-President of a 
mall bank, gave legal opinions, foreclosed mort- 
iges and conducted probate proceedings for fees 
iid to the bank, the Court declared: 
“For the bank to employ defendant to conduct law business 
enerally for others, for the benefit and profit of the bank, 
unted to the unlawful practice of law by the bank, and 
vas misconduct both on the part of the bank and this defen- 
lant, who was a participant therein.” 
In New York, a trust company has been con- 
icted of the crime of having its attorney draw a 
vill without charge in- order to obtain the executor- 
ship. There is now pending in the Supreme Court 
f Illinois a case i hich a bank having trust pow- 
ers, upon trial before a special commissioner, was 
adjudged in contempt of court for alleged practice 
flaw. The Bank maintained a legal department 
f salaried attorneys, who, for compensation paid 
to the bank, prepared approximately two hundred 


estat 
’ 
F 


vills per year, conducted approximately one hun- 
dred foreclosures per year, and two hundred probate 
proceedings per year, and rendered general 


nection with real estate, sales 
nce indicated that the bank, 
one, derived profits in excess 
from the legal fees of three 


legal services in « 
ind leases. The e\ 
which was not a larg« 


of $100,000 per ye 


young lawyers, whose names and services it em- 
ployed in conducting its business.’ 
While the acts of the Minnesota, New York 


and Illinois banks may clearly have constituted 
practice of law, there are many instances in which 
institutions will experience difficulty in determin- 
ing what is proper practice. The Codes of most of 


1 This case has been recently decided, and the bank fined $1,000 
for contempt in practicing 


aw without authority.—Epr1ror. 








the States throw little light upon the subject. A 
committee of the American Bar Association has 
formulated the following definition: 

“The practise of law is any service involving legal 
knowledge, whether of representation, counsel or advocacy, 
in or out of court, rendered in respect to the rights, duties, 
obligations, liabilities, or business relations of the one re- 
questing the services.” 

The prevailing view in this country is that the 
drafting of deeds, wills and similar documents, and 
the giving of advice in relation thereto, for compen- 
sation, constitute practice. In a recent New York 
case it was declared to be more important that strict 
professional standards be maintained in office and 
consultation work than in litigation, for the reason 
that the former is carried on without the supervi- 
sion of a judge, whereas the latter is carried on 
under judicial watchcare. 

It would seem that while corporations may 
serve in connection with administrative and busi- 
ness details, and may advise clients on business pol- 
icy, the giving of legal advice and the rendering of 
legal services, for compensation, is of such pecu- 
liar character that corporations, however useful in 
their own provinces, cannot act as a substitute for 
the lawyer. 

There has been in evidence in certain localities 
a disposition to obtain drastic legislation on the 
subject. While the recent Georgia decision to the 
effect that corporations may freely practice law 
outside the court room indicates an inadequacy of 
the Georgia law, I feel that whatever the law be it 
cannot be a perfect censor. The law functions in 
the clear light of wrong-doing—the doing of things 
so wrong that the community must protect itself 
against them. On the opposite side is the clear 
light of right-doing. The area of difficulty lies in 
the penumbra between the two. In this area some 
troublesome practices have been born, and suspi- 
cions have arisen. Bankers and lawyers both have 
suffered as a result of distrust. Good men in the 
banking profession have realized that the success 
of their business depends not alone upon what they 
themselves do, but in some measure upon what 
others in the same business do. They have formed 
Associations and Conference Committees to pro- 
mote acquaintance, create morals, develop codes of 
conduct, and enforce standards designed to afford 
proper protection to both professions and to better 
serve the public. This effort on the part of bank- 
ers to impose standards on their group is a distin- 
guishing mark of the new profession. Let me say, 
however, that some trust companies have been 
quick to take the advantages of the new fields for 
profit, but slow to assume the social responsibilities 
that go with the privileges enjoyed. Too fre- 
quently, in the past, business men generally have 
acquiesced, even if they did not participate, in ob- 
jectionable practices until an outraged society com- 
pelled amateurs to interfere. The amateurs fre- 
quently have been in the Legislature and unwise 
laws have been passed. Frequently these laws have 
overreached themselves and from the standpoint of 
society have done more harm than the evils they 
were intended to correct. 

The advertising policy of some trust companies 
and banks should be carefully studied and 
considered. Many of their pamphlets, circulars 
and advertisements have not always been confined to 
financial or administrative matters or to pointing out 
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the advantages of the corporate executor or trustee. 
They have often gone further, and have invited consul- 
tation on matters which do not strictly relate to the sta- 
tus and business of these institutions as authorized by 
law, and in many cases have suggested that such insti 
tutions possess facilities and advantages peculiar to 
themselves in the preparation of wills and the tes 
tamentary disposition of property, which facilities 
and advantages are not obtainable elsewhere. Some 
trust companies and banks in their solicitation of 
probate and trust business, through their employees 
and advertising matter, have represented that they 
could and would furnish legal service in addition to 
the service which the law authorizes them to per- 
form as an incident to their business. Unquestion- 
ably corporate fiduciaries have the legal right to 
solicit and advertise for business which the law per- 
mits such fiduciaries to transact, but such institu- 
tions should avoid all solicitation or advertising 
which, when reasonably construed, either indicates 
a willingness to violate the law or tends to depre- 
ciate, by implication, if not by direct assertion, the 
efficiency and capacity of lawyers in matters per- 
taining to the preparation of wills and the adminis 
tration of estates. If such institutions persist in so 
liciting trust business through the medium of offer 
ing to give legal advice and draw wills, deeds of 
trust and the like with or without charge, they are 
hastening the day when drastic limitation will be 
imposed upon them by statute. 

Banks and trust companies’in their commercial 
and fiduciary work are making a tremendous con 
tribution to the general social and economic well 
being. In recent years, by intelligent advertising 
and other educational methods they have made our 
nation “Will conscious’—have driven home to the 
average citizen the conviction that he owes it to 
himself, to his family and to society to intelligently 
provide by will for the orderly administration and 
conservation of his estate. Likewise they have pro 
vided services in other fiduciary relationships which 
cannot be duplicated by individuals. The vast ma 
jority of banks and trust companies not only are not 
desirous of performing legal services but prefer to 
avoid such work. The leaders among the banking 
profession have agreed that the performance of 
strictly legal services in connection with their 
handling of fiduciary matters should be left to the 
lawyer. Last year the Corporate Fiduciaries Asso 
ciation of Chicago in its “Statement of Good Busi 
ness Practice” declared: 

“(a) Members should not refer to one 
alone or principally to one firm, matters regarding indi- 
vidual or separate trusts. This statement has no reference 
to the customary relations between a member and its regu 
lar counsel retained for general matters or matters personal 
to the member as distinguished from matters of primary 
concern to the creator or beneficiaries of one trust. 

(b) Where a member acting in any fiduciary capacity 
employs counsel to represent it the following should be the 
practice: 

1. It should employ the lawyer of the individual whose 
estate or trust is to be administered, if such lawyer is com 
petent and trustworthy 

2. If no competent and trustworthy lawyer regularl: 
employed by such individual or designated by him to be 


firm of lawyers 


employed, is available, then the member should engage a 
lawyer of its own selection, but should not make it a prac- 
tice to select only or principally one firm of lawyers to act 
for it in all such cases. 

3. Where counsel of the individual whose estate is to 
be administered or of the individual who created the trust 
is, for ‘reasons 


deemed sufficient by the member, unsatis- 
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factory to the beneficiaries of the estate or trust, the me 
ber may retain other counsel. 
y 
4. When an individual desires the member to em 


a particular lawyer in connection with any fiduciary mat 
it is good practice for the member to take a letter from t 
individual requesting the employment of that lawyer. 


The Association declared as to the drafti: 9 
wills: 


! No lawyer or other person in the sole e1 
member should prepare wills for customers or prosp¢ 
customers of that member. 


2. In case of a will, under which a member is 


to act in any fiduciary capacity, a member should re 
mend the drafting by the lawyer for the customer, whe 
he has a lawyer. The member’s own counsel 
laborate with such lawyer when the draft of the will 
submitted for examination. 

3. If the lawyer for the customer requests the counsel 


for the member to draft a will or a portion of a will, un 
which the member is named to act in any fiduciary 
pacity, and submit it to such lawyer for examination, tl 
it may be so drafted and submitted by the member 
counsel. 


4. When a member recommends that 
to his, the customer’s, lawyer, to have a 
the customer declines for any reason to cor 





of his own selection, then the member sh 

customer to an outside lawyer not solely employed by t 

member. If the customer then refuses to consult the law 

recommended, the member should refuse to draft his w 
As to drafting of trust agreements declare 
1. A trust agreement to which the met r is not 

party should not under any circumstances be prepared 

a member or by any person in the sole employ of a member 
2. In the case of trust agreements to which it is 


party, a member should recommend the draftir 
lawyer for the customer where he has a lawyer 
ber’s own counsel should then collaborate with su 
in completing the agreement. 





puns¢ 


3. If the lawyer for the customer requests the 


for the member to draft a trust agreement which the 
member is a party and submit it to such lawyer for exam 
ination, then it may be so drafted and submitted by th 
member’s own counsel. 

4. When a member recommends that a customer eg 
to a lawyer to have a trust agreement drafted and the 


customer refuses do so, the agreement may be drafte 
by the member’s lawyer, provided that such member’s law 


yer in drafting such trust agreement should explicitly state 
to its customer that he should consult a lawyer not em 
ployed by the member to protect and safeguard his inter 
ests. 

While the Chicago statement may not be pet 


fect or exhaustive of the subject it marks a decided 
step forward in the development of understanding 
between the two professions, and the attitude evi 
denced in this statement, which is the 
fiduciaries in most states, is certain to result in har 
mony between bankers and lawyers. 

While from one point of view bankers and law 
yers may seem to be rivals fighting for the spoils of 
our rich commercial life, we are in fact partners in 
a common enterprise. Instead of working, 
profession for itself, and in opposition to the other 
the two professions are more and more recognizing 


attitude of 


] 


each 


that they can prosper only in common, as parts of a 
greater, more universal activity. 

Amidst the daily drudgery we are apt to lose 
sight of the lofty aims of our professions. Occa 
sions such as this enable us to recapture the en 
thusiasm of our high callings, to realize afresh the 


> us 
| 


and good 


great and vital interests which are committed te 
and in the glow of mutual encouragement 
fellowship to rekindle ideals which, when we 
rate on our several ways, will continue 
our daily paths of duty. 


sepa 


umine 














ATLANTIC CITY’S UNSURPASSED FACILITIES FOR 
CONVENTIONS 





ce Selected for Holding Annual Meeting of the American Bar Association for 1931 
Offers Magnificent Accommodations and a Bewildering Range of Entertainment 
Possibilities—The Great Auditorium—Deep Sea Fishing and Sailing, Etc. 





By Louts E. STERN 
Chairn Vew Jersey State Bar Association's Committee on Arrangements 


ONVENTIONS 


ve become an integral part 


of American life Almost every field of en- 
deavor—be it industrial, cultural or profes- 
nal—has annual gatherings for the purpose of 
ussing its problems, interchanging ideas, mak- 


1 13 


contacts and laying plans for future activities 
The place tor I 
itter of paramount 


ing such conventions is a 
portance. The locality of 
relation to the center of 


facilities—the ability of 


1 


the convention city 
pulation—the rai 


that city to provide proper meeting rooms or halls 
the hotel accommodations, both in the quantity 
rooms and the quality of their service, as well 


s the range and reasonableness of their charges 
the recreational intages and the appeal of 
the chosen city to attract a large attendance—all 
these are determining factors in the selection of a 
meeting place 
In every respe \tlantic City is the pre- 
minent convention of the United States. 
Situated on Absecon Island, its shores are 
vashed by the Atlantic Ocean on one side and the 
aters of Great Egg Harbor Bay on the other. It 
s within a very few miles of the famous pine belt 
f New Jersey, giving the air a mixture of sea 
ind pine—a combination which makes Atlantic 
City one of the most healthful resorts in the world 
Within an hour by rail from Philadelphia and 
ree hours from New York, Atlantic City is only 
comparatively fe hours distant by direct rail- 
road connections one-half of the population 
of the United States. It is easily accessible by 
1utomobile through the fine highways which abound 
in New Jersey and its airport makes travel pos- 
sible in the latest fashion 
Atlantic City possesses an Auditorium or Con- 
vention Hall which not only the largest in the 
vorld but is an engineering achievement and an 
irchitectural and artistic marvel. Seldom, if ever, 


th 


has so massive a building been so colorfully and 
beautifully constructed. It contains within it spa 
cious halls and meeting rooms which will accom- 


modate from fifty fifty thousand people. There 
is a most luxurious ball room, where several thou- 
sand people can dance in comfort—from the bal- 
conies of which 1 1 one has an unhampered view 
of the boardwalk, beach and sea. The immense 
hall is no less lacking in charm, gaily decorated as 
it is with the flags of all nations, flung against the 
background of ocean blue and green—symbolic of 
this greatest of shore resorts to which come the 
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peoples of all the world. The hall is fully equipped 
with the latest amplifying devices so that speakers 
can be heard in the furthermost corners without 
strain or effort. Situated within the building are 
the broadcasting rooms of Atlantic City’s own radio 
station WPG. 

In the matter of hotels, there is no other place 
that can compare with Atlantic City. Varying 
in size from fifty to fifteen hundred rooms, there 
are approximately twelve hundred hotels with ac- 
commodations to suit those of the most modest 
purse and those who can afford the most luxurious. 
Atlantic City is equipped like no other city to serve 
multitudes attending conventions. The island be- 
ing long and narrow, most of the hotels are located 
on or near the Boardwalk and the ocean and within 
easy or short walking distance of the Auditorium. 
Delegates lose little or no time in going to and 
from their meeting and lodging places. 

After business is over, Atlantic City offers its 
nine mile promenade fronting on the ocean, its 
amusement piers, its theaters and last but not least, 
the ocean itself with its glorious bathing beach 
surpassed nowhere in the world and hardly equalled 
anywhere. For those who combine attending con- 
ventions with recreation, Atlantic City is ideal. It 
offers many sports—having several golf courses 
within easy reach—numerous well-kept tennis 
courts conveniently locate d—sailing—fishing— 
horseback riding along the beach—and that ever 
delightful pastime of roller chair riding on the 
Boardwalk with the ocean on one side and attrac- 
tive shops on the other to divert the attention. 
Those who are so inclined, may take short aero- 
plane trips over the city and the daily, almost 
hourly, schedules between the shore and the metro- 
politan cities make an occasional jaunt there by air 
a most enjoyable possibility. 

Atlantic City adds prestige to any convention 
which it entertains. The name itself is an imme- 
diate drawing card. In the matter of publicity, it 
receives utmost consideration from all news agen- 
cies for they have learned that the largest and most 
important gatherings usually find their way to these 
shores. It is not without reason that so many con- 
ventions are held in Atlantic City annually. No- 
table groups, such as the American Electric Rail- 
way Association, the National Electric Light Asso- 
ciation, the American Road Builders, the Chamber 
of Commerce of the United States, the American 
Medical Association and the American Bankers 
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Association, as well as many of the fraternal and 
civic organizations, have come to Atlantic City time 
and time again. 

In selecting Atlantic City for its meeting place 
this year, the American Bar Association has chosen 
well. September is a most delightful month at the 
shore. The summer crowds have gone but the joys 
of summer still remain. The bathing is excellent, 
the air stimulating alike for business and for pleas- 
ure, and the blendings of the colorings of the sky 
and sea are at no other time so enchanting. 

Headquarters will be maintained at the Audi- 
torium where all the meetings will be held and the 
Registration Bureau established, thus eliminating 
the necessity of concentrating at one special hotel. 
All the hotels are ample and commodious and in a 
most receptive mood to receive guests of the type 
that the American Bar Association will send. 

The New Jersey State Bar is most anxious to 
welcome the Bench and Bar of the country and 
the Atlantic County Bar is even more eager to 
act as host to the lawyers of America. Both Asso- 
ciations are in the midst of elaborate preparations 
to make the forthcoming convention an intellectual, 
cultural and social success. 

Plans are being made to entertain the lawyers 
and the ladies accompanying them in a manner be- 
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fitting the occasion and the place. There will 
appropriate affairs staged for men and women t 
will be characteristic of the city by the sea, ; 
without in the least interfering with the us 
rounds of luncheons and teas, parties and dinn 
that are so popular at gatherings of this kind. } 
will they interfere with the business of the An 
ican Bar Association and its various groups. 

Opportunity will be afforded those who 
interested to test their skill in deep sea fishing a 
those who desire the taste of the tang of the 
will have a chance to take short sails on the oce 
and the inland waters. There will be trips to sot 
of the historical sites of New Jersey and visits 
its shrines. 

Altogether, both Atlantic City and the State 
will take pride in endeavoring to leave with th 
who attend pleasant and memorable recollectio: 
of this year’s convention of the American Bar Ass 
ciation. 

As Chairman of the New Jersey State Ba 
Association Committee of Arrangements, it is my 
great pleasure to extend a very warm invitation to 
all the members of the American Bar to come here 
in September when ample proof will be offered 
that Atlantic City is the preéminent convention cit 
of the United States. 





TENTATIVE PROGRAM 
ANNUAL 


OF THE FIFTY-FOURTH 
MEETING 





Thursday Morning, September 17, at 10 O'clock 
Ball Room Municipal Auditorium 

Address of Welcome. 

Annual Address by President of Association. 

Announcements. 

Report of Secretary. 

Report of Treasurer. 

Report of Executive Committee 

Each state delegation will meet at the CLOSE 
of this session to nominate a member of the Gen- 
eral Council, and to elect a Vice-President and four 
members of the Local Council for the state. Places 
where delegations will meet will be announced be- 
fore close of session. 

Thursday Afternoon, September 17, at 2:30 O’clock 
Ball Room Municipal Auditorium 

Address (speaker and subject to be announced 
later). 

Statement concerning the work of the Ameri- 
can Law Institute. William Draper Lewis, Direc- 
tor. 

REPorTS OF SECTIONS 

Comparative Law Bureau, William M. Smith- 
ers, Philadelphia, Pa. 

Conference of Bar Association 
Harry S. Knight, Sunbury, Pa. 

Criminal Law and Criminology, Justin Miller, 
Duke University Law School, Durham, N. C. 

Judicial Section, Orie L. Phillips, Albuquerque, 
New Mexico. 

Legal Education and Admissions to the Bar, 
George H. Smith, Salt Lake City, Utah 


Delegates, 


Mineral Law, Dan M. Kelly, Butte, Mont 

Patent, Trade-Mark and Copyright Law, 
Charles H. Howson, Philadelphia, Pa. 

Public Utility Law, William L. Ransom, New 
York, N. Y. 

National Conference of Commissioners on Uni 
form State Laws, Wm. M. Hargest, Harrisburg, Pa 
Thursday Evening, September 17, at 8:30 O’clock 

Ball Room Municipal Auditorium 

Address (speaker and subject to be announced 
later). 

Election of General and Local Councils. 

10 P. M.—President’s Reception, Chalfonte 
Haddon Hall. 

Friday Morning, September 18, at 10 O’clock 
Ball Room Municipal Auditorium 
REPORT OF COMMITTEES 

American Citizenship, F. 
Hutchinson, Kan. 

International Law, James Brown Scott, Wash- 
ington, D. C. 

Removal of Government Liens on Real Estate, 
John T. Richards, Chicago, III. 

Jurisprudence and Law Reform, Paul How- 
land, Cleveland, Ohio. 

Federal Taxation, Hugh Satterlee, New York 
City. 

Judicial Salaries, A. B. Andrews, Raleigh, N. C. 

Admiralty and Maritime Law, Charles R. Hic- 
kox, New York, N. Y. 

Commerce, Rush C. Butler, Chicago, II! 


Dumont Smith, 
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Commercial Law and Bankruptcy, Jacob M 
Lashly, St. Louis, Mo. 

Publicity, Walter H. 

Memorials, William P 

ington, D. C. 

Friday Afternoon, September 18, at 2:30 O’clock 

Ball Room Municipal 

REPORT O} 

Aeronautical Law, George B. Logan, St 


Eckert, ( hicago, Il. 
MacCracken, Jr., Wash 


{uditorium 

CoM MITTEES 

Louis, 
Mo. 

Communications, Louis G. Caldwell, Washing- 
ton, D. C. 

(The Chairmen of the two committees last 
mentioned will supplement their respective reports 
by a summary or explanation of the present status 
of the development of the law on these subjects.) 

Professional Ethics and Grievances, Thomas 
Francis Howe, Chicago, III 

Supplements to Canons of Professional Ethics, 
Edward A. Harriman, Washington, D. C. 

Unauthorized Practice of the Law, 
Jackson, New York, N. Y. 

Practice of Law in District of Columbia, Wil- 
liam C. Sullivan, Washington, D. C 

Friday Evening, September 18, at 8:30 O’clock 
Ball Room Municipal 
Speakers and subjects to be announced later 
Saturday Morning, September 19, at 10 O’clock 
Ball Room Municipal: Auditorium 

Uniform Judicial Procedure, Nathan Wm. Mac 
Chesney, Chicago, III. 

Insurance Law, 
Mich. 

Legal Aid Work, Reginald Heber Smith, Bos 
ton, Mass. 

Change of Date of Presidential Inauguration, 
Levi Cooke, Washington, D. C 

Noteworthy Changes in Statute Law, Joseph 
P. Chamberlain, New York, N. Y 

Award of American Bar Association Medal 

Nomination and Election of Officers 

Miscellaneous Business 

Adjournment sine die. 

Saturday Evening, September 19, at 7 O'clock 
Association at the Tray 


John G 


Auditorium 


Merritt U Hayden, Detroit, 


Annual Dinner of the 

more Hotel. 
Entertainment 

The New Jersey State Bar Association and the 
Atlantic County Bar Association are arranging a 
varied program of entertainment for visitors and 
members, further details of which will be contained 
in Final Program. Facilities for selecting enter 
tainment preferred, will be provided at Head 
quarters. 


Tentative Programs of Committees, 
Sections and Allied Organizations 


Standing Committee on Professional Ethics and 
Grievances, Thomas Francis Howe, Chairman 
Third Annual Public Meeting, Municipal 
Auditorium 
Wednesday, September 16, 10:00 A. M. 


Subject for discussion at the morning session 
will be: 


“Is it proper for a judge of a court of general 


ASSOCIATION JOURNAL 





jurisdiction, whose term of office will not expire { 
several years, to continue to hold his judicial off 
after becoming a candidate for a non-judicial offi 
Does such a situation require either his resignat 
or a suspension of his judicial activities during t 
campaign ?” 

Addresses on the subject will be made by H 
Carrington T. Marshall, Chief Justice of the S 
preme Court of Ohio, and by Hon. Ira E. Robins 
of the Federal Radio Commission, who 
merly on the Bench in West Virginia, and by ot} 
speakers whose names will be later announced 

2:00 P. M. 

The afternoon session will be conducted un 

joint auspices of Committee on Professional Eth 


was I 


and Grievances and Committee on Unauthoriz 
Practice of the Law, and will be devoted to a d 
cussion of subjects in which the last mentio1 


Committee is interested. 

Names of speakers and subjects will be a 
nounced in September Journal and Final Progra: 

Time at this session will also be given toad 
cussion of other subjects in which members 
interested. 

Those intending to present matters for discu 
sion should inform the Chairman, not later thar 
the morning of the 16th, in order that announ 
ment may be made before adjournment of tl 
morning session. 


Standing Committee on Communications, Louis G 
Caldwell, Chairman 
Wednesday, September 16, Municipal Auditorium 
An open meeting for general discussion of sul 
jects covered by report of the Committee. Tin 
of meeting to be announced later 
Forty-First Annual Meeting of the National Con- 
ference of Commissioners on Uniform 
State Laws 
Hotel Chalfonte-Hadden Hall, Atlantic City, 
New Jersey 
Tuesday, September 8, to Monday, September 14, 
Inclusive, 1931 
Tuesday, September 8 
Meeting of Executive Committee 
First Session of Conference 
Address of Welcome 
Response Thereto 
Roll Call. 
Reading of Minutes of |] 
Announcement of App 
Nominating Committe: 
Address of the President 
Report of the Treasurer 
8 Report of the Secretar, 
9. Report of the Executive Committee 
10. Reports of Standing and 
Committees. 
11. Reports of Sections and Special Com 
mittees. 
12. Consideration of Draft Uniform 
Act to Secure Attendance of Non 
Resident Witnesses in Criminal 
Cases 
Wednesday, September 9 
10 A.M. Consideration of Draft of niform Me 
chanics Lien Act 


10 A. M. 
2P.M 


ist Meeting 


mtment 


in Wi) 


™SJ 


General 













Prin) 















on- 


4, 















Report of Committes 


M. Consideration of Draft of Uniform Me- 
chanics Lien Act. 
Thursday, September 10 

M. Consideration of Draft of U 
Principal and Income Act. 

M. Consideration of Draft of Uniform Bank 
Collecti Act. 

Friday, September 11 


M. Considerat of Draft of Uniform Trust 


niform 


Receipts Act 

Consideration of Draft of Uniform Nar- 
cotic Drug Act. 

Consideration of Draft of Uniform Ac- 


ement of Instruments Act. 
M. Consideration of Proposed Amendments 
of Uniform Criminal Extradition Act. 
» M. Reports of Committees on Memorials. 
Saturday, September 12 
M.—Consideration of Draft of Uniform Act 
Defining “Doing Business” By For- 
eign Corporations. 
Consideration of Draft of Uniform Coop- 
erative Marketing Act. 
Monday, September 14 
Consideration of Draft of Uniform Auto- 
mobile Liability Security Act. 
Consideration of Draft of Uniform Civil 
Depositions Act 
Consideration of Draft of Uniform Real 
Property Act. 
> P.M. Consideration of Draft of 
tice of Probate Act. 
Consideration of Draft of Uniform Trust 
Administration Act. 
Draft of 
Wills Before 


knowled 


No- 


Uniform 


Uniform Act 
Death of 


Consideration of 
to Establish 
Testator 
Consideration of Drafts of Uniform Acts 
Regarding Evidence. 
Unfinished and New Business 
Adjournment 
Comparative Law Bureau 
Wednesday, September 16, Municipal Auditorium 
1 P.M.—Meeting of Council. 
2P.M. Meeting Bureau 


Conference of Bar Association Delegates 
Sixteenth Annual Meeting, Municipal Auditorium 
Tuesday, September 15, 1931 
Morning Session, 10:00 O’clock 

Roll Call of Delegates 
Remarks by Harry S. Knight, Chairman. 
Address by Charles H. Tuttle, New York City: 
“Ethics of Advocacy.” 
Symposium : 
“Abuses and Remedies of Accident Litigation,” 
Leader, Henry S. Drinker, Jr., Philadelphia. 
Speakers will be selected to present different 
phases of the subject. 
Discussion (under 5 minute rule) 
\ppointment of N nating Committee 
Afternoon Session, 2:00 O’clock 
n Cooperation between Press 
Sherriff, Chairman, Chi- 


and Bar, André R 
cago, Ill 
Report of Committee 1 B: R 


organization, Philip 
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J. Wickser, Chairman, Buffalo, N. Y. 

Report of Committee on Judicial Selection, Austin 
V. Cannon, Chairman, Cleveland, Ohio. 

Report of Committee on Rule-Making Power of the 
Courts, Frank W. Grinnell, Chairman, Boston, 
Mass. 

Report of Committee on International Congress of 
Comparative Law, John Henry Wigmore, 
Chairman, Chicago, IIl. 

Report of Committee on State Bar Organization, 
Clarence N. Goodwin, Chairman, Chicago, III. 

Report of Nominating Committee. 

Election of Officers. 

7:00 P. M. 

Annual Dinner of Delegates, Ladies and Guests, in 
Conjunction with American Judicature Society, 
Hotel Ambassador. 


Section of Criminal Law and Criminology 
Wednesday, September 16, Municipal Auditorium 
Afternoon Session, 2:00 O'clock 

Report of Chairman and Secretary. 

Report of Committee on Cooperation with the 
American Law Institute, by Howard B. War- 
ren, Chairman, Shreveport, La. 

Report of Committee on Psychiatric Jurisprudence 
by Rollin M. Perkins, Chairman, Iowa City, Ia. 

Report of Committee on Medico-Legal Problems 
by Albert J. Harno, Chairman, Urbana, IIl. 

Report of Committee on Unlawful Enforcement of 
the Law by Edgar W. Camp, Chairman, Los 
Angeles, Cal. 

Report of Committee on Mercenary Crime by E. D. 
MacDougall, Chairman, Chicago, III. 

Report of Committee on Prisons by James J. Robin- 
son, Chairman, Bloomington, III. 

Address by Thorsten Sellin: “Criminal Statistics.” 

\npointment of Nominating Committee. 

Evening Session, 8:00 O’clock 

\ddress by Chief Joseph A. Gerk, Chief of Police, 
St. Louis, Missouri, President International As- 
sociation of Chiefs of Police, “Law’s Delays 
*Twixt Arrest and Trial.” 

Address by Bruce Smith, Director, Committee on 
Uniform Crime Records, International Associa- 
tion of Chiefs of Police, “Delegating Police 
Management to Local Jurisdictions.” 

Report of Nominating Committee. 

Election of Officers. 


Judicial Section 
Wednesday, September 16, “Aunicipal Auditorium 


10:00 A.M. Address of Welcome by Hon. Clar- 
ence E. Case, Associate Justice Su- 
preme Court of New Jersey. 

10:15 A.M. Response by Hon. J. M. Grimm, As- 


sociate Justice, Supreme Court of 
Iowa. 

Address, “Co-ordination of the Press 
and the Courts,” by Andrew R. 
Sherriff, Chairman, Committee on 
Co-operation of the Press and the 
Bar, Conference of Delegates, 
American Bar Association. 

Address, “Views of the Publishers 

Regarding the Courts,” by David 

Lawrence, Editor, United States 

Daily. 


10:30 A. M 
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Address, “Public Justice and the 
Public Press,” Dy Hon. Eugene 
O’Dunne, Associate Judge, Su- 


preme Bench of Baltimore City. 
Discussion. 


12:00 Noon. 


12:30 P.M. Recess. 

2:00 P.M. Address, “Probation in the Federal 
Courts,” by Hon. Joel R. Moore, 
Probation Supervisor, Department 
of Justice. 

2:45 P.M. Consideration of new By-Laws. 

7:30 P. M. Annual Dinner for Members, Ladies 


and Guests 


Section of Legal Education and Admissions to the 
Bar 
Wednesday, September 16, Municipal Auditorium 
2:00 P.M. 
Report of the Council to the Section. 
Address by George H. Smith, Cnair- 
man. 
Symposium 
General Subject: “Professional Ethics 


and Their Teaching.” 


Dean John H. Wigmore, “A Law 
School Course on the Profession 
of the Bar.” 

(Other speakers to be announced 
later.) 


Conference of Bar Examiners 
Wednesday, September 16, Municipal Auditorium 
10:00 A.M. Organization. 

Address of Philip J. Wickser, Chair- 
man of the Committee appointed to 
arrange for the Conference. 

Report of Will Shafroth, Adviser to 
the Council on Legal Education 
and Admissions to the Bar and Ex- 
Officio Secretary of the Committee to 
Arrange for the Conference. 

Addresses by Dean Herbert F. Good- 
rich, of the School of Law of the 
University of Pennsylvania, George 
H. Smith, Chairman of the Section 
of Legal Education and Admis- 
sions to the Bar, and others. 

Informal Luncheon 

An afternoon devoted to 
round-table discussions on subjects 
of interest to Bar Examiners, will 
be held at an hour to be announced 
later. 


— 
hN 


:30 P.M. 


session 


Mineral Law Section 
Wednesday, September 16, Municipal Auditorium 
10:00 A. M.—Call to order by the Chairman. 
Reading of Minutes. 
Disposition of routine matters. 
Address by Frank A. Brownell of 
New York City, Chairman of the 
Board of the American Smelting & 
Refining Company, on the subject 
of “The Silver Situation.” 
Report of Nominating Committee. 
Report of Committee of Nine on 
Conservation of Mineral Resources. 


2:00 P. M. 





Cicero I. Murray, Oklahoma ( 
Okla., Chairman of the 
Advisory Committee on Petrol 
Conservation. Subject: “The 
terstate Compact in Relati 
Petroleum Conservation.” 

Rush C. Butler, Chicago, Ill., S 
ject: “The Federal Anti-T: 
Situation.” 

James G. Stanley, New York ( 
Subject:*“The Control of Pro 
tion from new Oil Fields thro 


Govern 


the Medium of Pipe Line Reg 
tion.” 

James D. Francis, Vice-President 
Island Creek Coal Company a 
Pond Creek Pocahontas Compa: 


Huntington, West Virginia. Si 
ject: “Production and Consery 
tion of Coal.” 

General discussion. 


Section of Patent, Trade-Mark and Copyright Law 
Tuesday and Wednesday, September 15 and 16, 
Municipal Auditorium 

Sessions will be held at 10:00 A. M. and 2:0 
P. M., each day, and reports of the Section comn 
tees will be presented and considered. 

At 7:00 P. M., Wednesday, , the: 


will be a dinner for members, ladies and guests. 


Septem! er lf 


Section of Public Utility Law 
Tuesday and Wednesday, September 15 and 16, 1931 
Municipal Auditorium 


9:00 A.M. Meeting of the Council of the Sectio 
of Public Utility Law. Hotel Am 
bassador. 

10:00 A. M.—Opening Session: Chairma 


liam L. Ransom, presidit 
Address of Greeting: 
Autenrieth, President of 
of Utility Commissioner 
State of New Jersey 
Address of Chairman of the S« 
William L. Ransom of New 
Report of Standing Committee as to 
Developments During the 
Year in the Law Affecting 
Utilities. John F. M 
New York, Chairman; 
sioner David E. Lilienthal of Wis 
consin, Secretary. 





& - 
acLane of 
Cc 


ommis- 


Report of Special Committee on Im- 
provements in the Procedure of 
Public Utility Litigation. Professor 


George G. Bogert of the University 


of Chicago Law School, Chairman 
Discussion of Addresses and Con 
mittee Reports. 
12:30 P.M. Adjournment. 
2:15 P.M. Second Session: 
Address: Hon. Albert C. Ritchie, 
Governor of the State of Maryland. 


Report of the Special Con 
the Boundaries Between State and 
Federal Regulation of Public Utili- 
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ties. George E. Roberts of New 
York, Chairman. 
Discussi of the Addresses and Re- 


ports. 
New Business. 


) P.M. Adjournment. 
Wednesday, September 16 


William J. Donovan of 
New York, formerly Assistant At- 
torney General of the United States 
and Counsel to the New York State 


Commission on Revision of the 
Public Service Law. 

Report of the Special Committee on 
the Boundaries Between Regula- 
tion and Management, in the Law 
of Public Utilities. Kenneth F. 
Burgess of Chicago, Chairman. 


Report of the Special Committee on 
the Law of Valuing Public Utility 
Property Taken in the Exercise of 
Eminent Domain. John H. Lewin, 


people’s counsel of the Maryland 
Public Service Commission, Chair- 


man 

Report of the Special Committee on 
The Law of the Accounting Regu- 
lations Prescribed by Public Au- 
thority. Carl D. Jackson of New 
York, Chairman. 

Report of the Nominating Committee 
and Election of Officers. 

Discussion of Addresses and Reports. 


New Business. 
30 P.M. Adjournment. 


2:00 P.M. Golf Play at the Sea View Golf Club, 
Absecon, New Jersey. (Foursomes 
will be arranged; the ladies may 
spend the afternoon at the Club 
with bridge or putting.) 

7:00 P.M. Annual Dinner of the Section of Pub- 
lic Utility Law, Sea View Golf 
Club, Absecon. Ladies may be in- 
vited, and there will be dancing. 

Address: “Some Impressions of the 
Preparation and Presentation of 
Public Utility Litigation Before 
Appellate Courts.” Hon. Freder- 
ck E. Crane, Judge of the Court 


: 


Appeals of the State of New 


National Association of Attorneys-General 
Municipal Auditorium 
luesday and Wednesday, September 15 and 16, 1931 
Tuesday, September 15 


00 A. M Address of Welcome, William A. 
Stevens, Attorney General of New 
Response, Reuben Satterthwaite, Jr., 
Attorney General of Delaware. 
President’s Address, William O. Wil- 


son, Former Attorney General of 


yoming. 





Address, Charles A. Boston, Presi- 
dent American Bar Association. 

General Discussion. 

Address, “Taxation,” Earl F. Wisdon, 
Assistant Attorney General of 
Iowa. 

Address, Hon. Thomas D. Thacher, 
Solicitor General of the United 
States. 

Address, “Problems in Water,” 
George P. Parker, Attorney Gen- 
eral of Utah. 


2:30 P.M. 


Wednesday, September 16 


10:00 A. M.—Address, “Efficiency in Government,” 
Clement F. Robinson, Attorney 
General of Maine. 
Address, “Relation of Attorney Gen- 
eral of Officers and Citizens,” 
James M. Ogden, Attorney General 
of Indiana. 
Address (Subject to be announced 
later), Henry Benson, Attorney 
General of Minnesota. 
Appointment of Nominating Com- 
mittee. 
2:30 P.M. Report of Nominating Committee. 
Election of Officers. 
Adjournment. 


Meetings of Alumni Associations and Legal 
Fraternities 


The following Law School Alumni Associa- 
tions will hold Luncheon meetings in Atlantic City 
on Friday, September 18, at 12:30 P. M. Places of 
the various meetings will be announced later: 

University of Chicago Law School Alumni; 

Columbia Law School Alumni; 

Cornell Law School Association ; 

Harvard Law School Alumni; 

University of lowa Law School Alumni; 

Michigan University Law School Alumni; 

Northwestern University Law School Alumni; 

University of Pennsylvania, Society of the Alumni 
of the Law Department ; 

Yale Law School Alumni; 

The following Legal Fraternities will hold 
meetings in Atlantic City on Friday, September 18: 

Delta Theta Phi; Dinner, 6:30 P. M. 

Phi Delta Phi; Dinner, 6:30 P. M. 

Phi Alpha Delta; 10 P. M., Smoker and Buffet 
Supper. 

Phi Delta Delta; Breakfast, 8 A. M. 

Sigma Nu Phi; Dinner, 6:30 P. M. 

Kappa Beta Pi; Luncheon. 


Reduced Rates for Atlantic City Meeting 


The Individual Identification Certificate plan 
of securing reduction of 25 per cent for the round 
trip to Atlantic City has been authorized for all 
members and their dependents who desire to at- 
tend the Annual Meeting on September 17, 18, 19, 
or Section Meetings beginning with the Conference 
of Commissioners on Uniform State Laws, on Sep- 
tember 8. The presentation of the enclosed certifi- 
cate at any railroad ticket office, regardless of the 


(Continued on page 544) 
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Statutes Outlawing Yellow Dog Contracts 





By AMBROSE 


sions contained in contracts of employment whereby 

either party promises not to join or belong to a 
labor or-employers’ organization during the continu- 
ance of the employment. The lead was taken by Wis- 
consin in 1929' and other statutes were passed this 
year in QOhio,? Oregon,* Colorado* and Arizona.® 
Practically identical bills have been before the legisla- 
tures of several other states, including New York, Mas- 
sachusetts, Illinois, California, Maine, Kansas, Mis- 
souri and South Dakota. Their provisions are em- 
bodied in section 4 of the proposed Shipstead federal 
anti-injunction bill. In Indiana,’ a similar bill was 
passed by the legislature with only one opposing vote 
in each house, but was vetoed by the Governor; it was 
repassed over his veto by the House but the necessary 
majority was lacking in the senate. 

This legislative activity is part of a vigorous cam- 
paign by organized labor to curtail the use of injunc- 
tions in labor disputes.* The statutes all derive from a 
bill introduced in the Ohio Legislature in 1925, with 
the active backing of the State Federation of Labor. 
The text of this bill, which had been carefully drafted 
by experts, reads: 

“Every undertaking or promise hereafter made, whether 
written or oral, express or implied, constituting, or contained 
in, any contract or agreement of hiring or employment between 
any individual, firm, company, association, or corporation, and 
any employee or prospective employee of the same, whereby 
(a) either party to such contract or agreement undertakes or 
promises not to join, become, or remain, a member of any labor 
organization or of any organization of employers, or (b) either 
party to such contract or agreement undertakes or promises that 
he will withdraw from the employment relation in the event 
that he joins, becomes, remains, a member of any labor organi- 


zation or of any organization of employers, is hereby declared 
to be contrary to public policy and wholly void.” 


Added to the Wisconsin Act is a provision invali- 
dating promises contained in contracts for the sale of 
agricultural and dairy products whereby either party 
agrees not to join or remain a member of a cooperative 
association or trade association. This clause was intro- 
duced as a result of a complaint made at a hearing be- 
fore the Senate committee that the Chicago milk dis- 
tributing firms were attempting to break up the milk 
producers cooper, ratives by means of contracts analog- 
ous to anti-union agreements. 

The Arizona law is substantially identical with 
that of Wisconsin, including the agricultural provision 
In other respects the original form has been retained 
in all of the states, except that Wisconsin, Oregon and 
Arizona have specified that such a contract “shall not 
afford any basis for the granting of legal or equitable 


F sion: states now have statutes declaring void provi- 


1. Wis. Stat. (1929) §103.46 
2. S. 108. 

8. S. B. 259, Laws 247 
4. H. B. 232. 

5. H. B. 44. 


6. S. 2497, Tist Cong., 2nd t 
mittee on the Judiciary, June 18, 193¢ 

7. H. B. 49 (1981). 

8. See Donovan, Legislation affecti: Labor (1930 
16 A. B. A. J. 561 In general, see Frankfurther and Greene, 

The Labor Injunction (1980) 


d adversely by Com 


injunctions 








DoskKow 


that this a 
leg: il eff 


relief by any court.” It is difficult to see 
dition can have any significance. The 
of the statutes can be to require that the contract be 
ignored whenever it is relied on in civil litigation a 
hence that it cannot be the basis for an injunction. 

Organized labor’s fight on the “yellow dog” con 
tract, as it is commonly known, first took fruit in les 
islation as early as 1887, when the New York Legisla 
ture passed a statute making it a misdemeanor for “ 
person or employer [to] coerce or compel 
person, employee, laborer or mechanic, to enter into a1 
agreement either written or verbal join 
become a member of any labor organization, as 
dition of such person securing employment, or continu 
ing in the employment of any such employ 
or corporation.”* Similar statutes were passed in fou 
teen*® states, and Congress not only imposed a similar 
restriction on interstate carriers, but went further and 
forbade discrimination against employees by reason « 
their membership in labor unions." These 
make use of criminal sanctions to outlaw the anti-unior 
contract found but short shrift at the hands of th 
courts. Both state and federal courts held that t! 
statutes constituted an unconstitutional interferenc 
with liberty of contract.’ 

The importance of the present legislation does not 
lie in its effect on the contractual relationship betwee: 
employer and employee. In cases of employment at 
will, which is much the most common type of employ 
ment in this country, the statutes leave employers com 
pletely free to discharge employees for any reason, in 
cluding their membership in a union, and to refuse t 
employ them for like reasons. In cases of employment 
for definite terms it is unlikely that these statutes will 
have any wider effect. It is true that where the anti 
union promise is made a condition of such employ- 
ment, that condition will be ignored; an employer who 
discharges employees for violating it should be liable 
for the resulting damages as if the term had been ab 
sent from the contract. But the statute ap 
parently presents no bar to the validity of a condition 
whereby the employer reserves the privilege of dis- 
charging employees who join a union. Such a provi 
sion would differ from the prescribed anti-union clause, 
insofar as the relation between the employer and his 
employees is concerned, only in that an employee’s 
joining a union within the term of employment would 
not be a breach of the contract which would entitle the 


sole 


not to 


a COI 


person, 


attempts 1 


employer to damages. As the employer is rarely, if 
ever, interested in having a cause of action against 


impecunious workers, the change is unsubstantial. 
The real importance of the anti-union contract lies, 
however, in its use by employers as a weapon against 
9 N. Y. Penal Code, §171l-a 
10 See dissenting opinion of Day, J., in ¢ age Aa 










U. S. 1, 21 (1915 

11 Erdman Act, Act June 1, 1898, c. 3870, 

12 idair v. United States, 208 U. S. 161 1908 Coppage 
Kansas, 286 U. S. 1 (1915). Several state cases, both before 
and after those decisions, reached the same « lusior 
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induce its breach. The statute is designed to remove 
this important basis for injunctive relief. 

Just how effectively this end will be achieved can 
be told only after the process of judicial interpretation 
has commenced. The declaration that the contract is 
void necessarily leads to the conclusion that no injunc- 
tion may issue in a case in which the sole basis for re- 
lief is that the defendants are inducing the plaintiff's 
employees to violate this particular clause in their 
agreements. If this is all that these statutes do, their 
legal effect will be very slight. Under the terms of 
the contracts generally employed, there can be such in- 
ducement only when employees are urged to become 
members of the union and at the same time to retain 
their employment. The contention of the dissenting 
judges in the Hitchman case that there had been no in- 
ducement of breach of contract in that case because 
the defendants merely exacted of the employees prom- 
ises to join the union at a future date was rejected by 
the majority of the court. But the decision does not 
rest solely on the narrow ground that there was a con- 
tract and the decree is much broader in its scope than 
would be justified if that were its sole basis. In pro- 
tecting the plaintiff's “undoubted legal and constitu- 
tional right to run its mine “non-union’,”** the court 
showed clearly that it would disregard rigid technical 
analysis and extend relief both to cases in which there 
is no contract, and to those in which, though a contract 
is found, no inducement of its breach is present. A 
study of later cases shows that this has been the re- 
sult :?* 

Sut it is apparent that the view taken by most courts is 
not that there is a breach of contract solicited, for an announced 
policy to employ only non-union help is a factor as potent as 
the yellow dog contract in inducing the courts to grant an 
injunction. A nebulous conception that such a contract or 
policy introduced some new interest of the employer which is 
entitled to protection seems to underlie the opinions, but no- 
where is this interest clearly formulated.” 

Should this attitude remain unchanged under the 
present statutes the courts may continue to protect 
that interest. 

Wider effect will be given to these statutes if they 
are read as legislative declarations that the employer 
shall have no such legally protected interest in keeping 
his employees free from solicitation by union organ- 
izers. For if injunctive relief against such solicitation 
is to be denied where there is a contract, it would seem 
to follow that the mere fact that an employer has made 
known his opposition to the organization of his em- 
ployees does not give him an interest which is entitled 
to protection. Without such legislation the highest 
courts of Ohio** and New York® have refused to grant 
him that right. It seems clear that under these statutes 
the courts may be much more ready to reach the con- 
clusions of those cases. Opposition to “yellow dog” 
contracts have proceeded on broad grounds of policy.** 
That the fight on them has been identified with the 
cause of collective bargaining was apparent in the Sen- 





ate debates on the confirmation of Judge Parker's 

22 Pitney, J., in Hitchman Coal & Coke Co Mitchell, 245 
U. S at ° 

23 The “Yello Dog” Device as a Bar to the Union Organizer 
(1928) 41 ey Law Rev. 770, 772-8. 

4. La France Electrical Construction & Supply Co. v. Inter 
national Brotherhood of Electrical Workers, 108 Ohio St. 61 
(19238). 

25. Exchange Bakery & Restaurent, Inc. v. Rifkin, 245 N. Y. 260 


Lavin, 247 N. Y 


(1927); Interborough Repid Transtt Co. v. 
65 (1928); cf. Interborough Rapid Transit v. Greene, 131 
Misc. 682 (1928). See Carey and Oliphant, The Present Status 
of the Hitchman Case (1929) 29 Col. Law Rev, 441. 

26. See especially trief for Defendant in IJnterborough Rapid 
Transit Greene (Workers Education Bureau Press 1928 
See, also, Witte, op. cit. supra, note 16; Cochrane, Labor's 
Campaign Against “Yellow Dog’ Contracts Makes Notable 
Gains (1927) 17 American Labor Legislation Rev. 142 
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nomination to the Supreme Court. It is equally appar- 
ent that in declaring them invalid legislatures are really 
striking at the use of the injunction in labor cases. 

The Supreme Judicial Court of Massachusetts, in 
two advisory opinions to the Legislature, has declared 
that the present statute, if paseed, would violate the 
due process clause of the Fourteenth Amendment.” 
A similar opinion by the Attorney-General of Indiana 
was the basis of the Governor’s veto of the bill passed 
in that state. The Attorney-General of Ohio, on the 
other hand, in an opinion written in 1927, declared it 
valid. A similar difference of opinion prevailed in the 
Senate Judiciary Committee. While a majority of the 
Committee thought the provision unconstitutional, five 
members, including Senators Norris and Borah, con- 
tended that it is valid.** The difference of opinion 
hinges on the question whether the decisions of the 
Supreme Court in Adair v. United States*® and Cop- 
page v. Kansas* are controlling. The former case held 
invalid the provision in the Erdman Act of 1898 mak- 
ing it a misdemeanor to discriminate against employees 
because of membership in a labor union. The defend- 
ant had discharged a worker for that reason; his con- 
viction under the statute was reversed. The Coppage 
case held unconstitutional the provision in the Kansas 
statute prohibiting employers, also under a criminal 
penalty, from requiring, as a condition of the granting 
of employment, that the employee agree not to join or 
remain a member of a labor organization. The conclu- 
sion that the present statutes are invalid has been 
supported, in each instance, by a naked declaration that 
these decisions settle the question. Several considera- 
tions point to the possibility that a contrary result may 
be reached. 

The absence of criminal penalty is one such con- 
sideration; the court in the Coppage case laid great 
stress on that feature of the Kansas Statute. More 
important is the fact that the actual restriction imposed 
by the statute is considerably lighter than that in the 
earlier cases. The employer is free to refuse to em- 
ploy a man for any reason, including his membership 
inaunion. At least in employment at will, he may dis- 
charge him for like reason, or for no reason at all. 
And in drafting a term contract, he may easily secure 
to himself a like privilege. As has been pointed out 
above, he may even, under the statute, demand that his 
employees sign the proscribed contract and take advan- 
tage of the moral influence acquired by the fact that 
the employee knows that, regardless of the fact that 
the contract is unenforceable, his employment will be 
terminated if he violates the agreement. 

It seems fair to go further, however, and to sug- 
gest that the Adair and Coppage cases do not have the 
force today that they had when they were decided. At 
that time, it should be noted, the actual effect of “yel- 
low dog” contracts was relatively unknown; the Hitch- 
man case was pending in the lower courts. In the 
years that have followed that decision, criticism of the 
contract has been abundant; it is not confined to labor 
sources. The National War Labor Board, the United 
States Coal Commission and even the League for In- 
dustrial Rights have expressed disapproval of its use 
in unmistakable terms.** Such universal condemnation 
should be expected to lead, at least, to a re-examination 

27. In re Opinion of the Justices, 171 N. E. 234 (1980); In re 
Opinion of the Justices, June 1, 1931, U. S. Daily, June 13, 
1981, p. 6. 

28. See Majority and Minority Reports on S. 2497, 71st Congress, 
2nd Session. 

29. 208 U. S. 161 (1908). 


30. 236 U. S. 1 (1915). 
31. See Witte, op cit. supra, note 16, at 30-31. 





of the premises of the earlier decisions. There is s 
ous question, moreover, whether the force of those 
cisions have not been shaken by the recent decision 
the Supreme Court in Texas & N. O. R. R. Ci 
Brotherhood of Ry. & S. S. Clerks,®* in whic! 
unanimous court held that the Railway Labor Acct 
titled a union to enjoin a railroad company from int 
fering with the employees’ choice of representatives 
seeking to persuade them to join an organization of 
own choice. In answering the contention that 
Adair and Coppage cases were authority for hold 
the statute, as interpreted by the Court, unconstit 
tional, Chief Justice Hughes said :** 

“The Railway Labor Act of 1926 does not interfere w 
the normal exercise of the right of the carrier to select 
employees or to discharge them. The statute is not aimed 
this right of the employers but at the interference with 
right of employees to have representatives of their own cho 
ing. As the carriers subject to the act have no constitutiona 
right to interfere with the freedom of the employees in making 
their selections, they cannot complain of the statute on cons 
tional grounds.” 

This description of the effect of the statute is su 
stantially the view taken by the same justice of t 
statute involved in the Coppage case. He concurred 
the dissenting opinion of Mr. Justice Day, who wrote 

“I think that the act now under consideration, and 
kindred ones, are intended to promote the same liberty of acti 
for the employee, as the employer confessedly enjoys. The la 
should be as zealous to protect the constitutional liberty 
the employee as it is to guard that of the employer. A pri 
cipal object of this statute is to protect the liberty of the citiz« 
to make such lawful affiliations as he may desire with orgar 
zations of his choice.” 

Of the justices who decided the Coppage cas: 
four are now on the Court. Two, Justices Van Devan 
ter and Reynolds concurred in the majority opinion 
The present Chief Justice and Justice Holmes dis 
sented. There is clearly serious reason to doubt 
whether the present Court would feel impelled to fol 
low that decision; that it would feel bound by prece 
dent to extend its rule to this different situation is by 
no means certain. 

As the court’s chief reliance in the Coppage cas« 
was on the fact that there had been a deprivation of 
the employer’s liberty of contract, hope that the present 
statute will be upheld may be rested on the fact that 
the use of the “yellow dog” contract is designed to add 
to the employer’s rights against third parties rather 
than directly to change his relation with his employees 
The effect of the statute may then be described by say 
ing that it prevents injunctions against one means used 
by union organizers which has been held enjoinable 
The Supreme Court in Truax v. Corrigan® held that the 
legalization of formerly illegal, even the non-violent, 
means in labor disputes is not permissible under the 
due process clause. It is clear that the present statutes 
have nothing like the far-reaching effect of the Ari 
zona law, which, the Court found, purported to legal- 
ize “libelous attacks” and “abusive epithets.” The ad 
ditional protection acquired by the employer who uses 
the “yellow dog” contract is one that follows from an 
extension of a technical legal doctrine to a situation in 
which it was never intended to apply. The constitu- 
tional question is not foreclosed by saying that because 
some courts have given him that protection, the due 
process clause gives him a right to it which is immune 


from legislative attack. 


32. 281 U. S. 548 (1980). 
33. At 571 

$4. 236 U. S. at 40 

95. 257 U. S. 312 (1921). 
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By Hon. Tuomas D. THACHER 
Solicitor General of the United States 


NE cannot be insensible to the privilege of ad- 

O dressing this company of intelligent women 

and learned men, gathered here because of 

interest in the important work of the Ameri- 
Law Institute. 

The great difficulty in re-stating the law is that 

is not static. It must change with changing 

es. Your statement today will not do for to- 

rrow. It is, therefore, safe to assume that this 


stitute will always have important work to do. 
nd one may well hope that there will always be 
casion, and excuse, for the leaders of the Amer- 
in Bench and Bar to close their Courts and offices 


nd come to these very pleasant meetings in Wash- 
gton at this time of the year. 

I congratulate the members of the Institute 
pon the great work already accomplished, and 
pon the fact that there will always be much more 

to do. 


Shortly after Mr. Mitchell was appointed So- 

itor General, President Coolidge said to him: 

“I suppose the Solicitor General has no time 
for making speeches.” 

Perhaps the President’s remark was prompted 

by the thought that the Solicitor General was a 
Democrat! However that may be, the truth of his 
bservation was unquestionable—and I have in- 
herited it as a rule of the office. But when Mr. 
Wickersham asked me to speak here tonight, I 
simply could not refuse his request, because I know 
of no audience so vitally and disinterestedly con- 
cerned in the administration of justice. 

Your Chairman has asked me to talk “shop”— 
surely a dangerous license to give to any lawyer. 

It is the custom at one of the Inns of Court in 
London to serve luncheon for the Benchers and 
their ladies on Sundays during the sittings of the 
Courts. Mrs. Thacher and I were invited to one of 
these luncheons by a leader of the Admiralty Bar. 
I found a charming English woman seated between 
me and my host. He was soon engaged in relating 
to this English lady the important cases which he 
had recently presented, and those which he was 
preparing to present in the near future. His cases 
were interesting to me, and the lady was very po- 
lite. But when we left the table, one of the other 
members of the Inn, also a leader on the Admiralty 
side, said to my friend: 


“I say, old I couldn’t understand why 


*Add-ess delivered at the banquet of the American Law Institute 
at Washington, D. C., in May 
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you were telling Lady So-and-So all about your 
cases, until I realized you were trying to make an 
impression on the Judge.” 

I do not propose to follow his example, but will 
endeavor to speak briefly of the office of Solicitor 
General, and how it came to be what it is. 

When the First Congress met, in 1789, and it 
became necessary to create the Executive Depart- 
ments through which the power of the President 
should be exercised, it did not occur to anyone that 
there should be a Department of Justice. A De- 
partment of Foreign Affairs (the name of which 
was changed within a few months to the Depart- 
ment of State), a Department of War, and a De- 
partment of the Treasury, were established; and 
the office of Postmaster General was created. 

But when this same Congress established the 
Judiciary of the United States it made provision for 
the appointment of District Attorney in each 
Judicial District, and for the appointment of 
“a meet person, learned in the law, to act as attorney-general 
for the United States . . . whose duty it shall be to prosecute 
and conduct all suits in the Supreme Court in which the United 
States shall be concerned, and to give his advice and opinion 
upon questions of law when required by the President of the 

nited States, or when requested by the heads of any of the 
departments, touching any matters that may concern their 
departments. ...” 

With the passage of time, and the development 
of our institutions, these purely professional duties, 
originally performed by the Attorney General in 
person, have come to be exercised by the Solicitor 
General,—subject, of course, to the authority of 
the Attorney General ; and it may be interesting to 
consider how this has come about. 

When the First Congress fixed the salary of 
the Attorney General it provided a nominal sum, 
upon the assumption that in the performance of his 
duties he would require but little time and would 
be free to continue his private practice, at profit to 
himself because of the added prestige which his 
office would bring him. 

It was not even considered necessary that he 
reside in the City of Washington. William Pink- 
ney, of Maryland, commissioned in December, 1811, 
continued to live in Baltimore, and declined, in spite 
of the President’s request, to reside permanently in 
Washington,—finally upon President Madison’s in- 
sistence that he do so, resigning from office in 1814. 

There was no need for a Solicitor General in 
those days. But as the country developed the bur- 
dens of the Attorney General increased. Not until 
after the salary was put upon a basis of equality 
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with that of the other Cabinet Officers, in 1853, was 
the propriety of holding the office and continuing in 
private practice questioned. In 1854, Attorney- 
General Caleb Cushing, in proposing changes in 
the office to make it really and effectually, as well 
as in theory, responsible for the law business of the 
Government, suggested that the original justifica- 
tion for this custom was to be found in the corre- 
spondent usage in Great Britain. After pointing 
out that the Attorney-General in England was not 
a member of the Cabinet, the Lord Chancellor per- 
forming the political duties which devolve upon 
the Attorney-General of the United States, he 
stated that there was reason to doubt whether, at 
the present day, in the United States, it was ex- 
pedient that a head of department should under any 
circumstances continue in the practice of law as a 
profession; and then, in explanation of his doubt, 
he added: 

“Whatever change in the amount of public business the 
present greatness and wealth of the country may have pro 
duced, they have produced a still greater change in the multi 
tude and the urgency of the private interests which assail the 
Government. No person, who has been conversant with public 
affairs here for the last twenty years, can fail, on comparing 
the state of things at the beginning and at the end of that 
period, to see how striking is the transition in this respect. 
Formerly, in an age of simpler manners, when the public ex 
penditures were less, the number of places less, the popula 
tion of the country less, the frequentation of the capital less, 
the ingenuity of self-interests less—at such a time a secretary, 
eminent in the legal profession, might, without possibility of 
reproach or suspicion of evil, take charge of private suits or 
interests at the seat of Government. He may do so now, per 
haps, but that is not so clear as it formerly was, and it is not 
easy to perceive any distinction in this between what befits one 
or another head of department.” 

For himself, he said he found that the duties 
of his office were quite sufficient to task to the ut- 
most all the faculties of one man, and that he will- 
ingly regarded the increase of salary to an equal 
footing with other public offices of the same class 
as intimation at least that the Government had the 
same precise claim on his services, in time and de 
gree, as on those of the Secretary of State or the 
Secretary of the Treasury,—thus, for the first time, 
placing the office of Attorney-General of the United 
States upon a full-time basis, sixty-five years after 
its creation. 

Cushing’s almost hesitant expression of doubt 
as to the propriety, or impropriety, of the Attorney- 
General of the United States continuing in private 
practice of law as a profession is a striking com- 
mentary upon the simplicity of the former times to 
which he referred, and of the time in which he lived 
as compared with the present day. It is a coinci- 
dence worthy of note that his opinion was written 
under date March 8, 1854. On that day, Justice 


Holmes, who has this week rendered two decisions 
in the Supreme Court of the United States, cele 
brated his thirteenth birthday. Thus, in the span 


of a single life this office has grown from what it 
was in Cushing’s day to what it is today. 

The Civil War, and the Period of Reconstruc 
burden of 


tion, immensely increased the respons! 
bility imposed upon the Attorney-General. Even 
before the War, Government business in the Dis 


had grown beyond the 
\ttorneys, and under an 
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assist the District 
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trict and Circuit Courts 
capacity of the District 
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to extravagance in the payment of 
aggregated approximately $100,000 a year. 
more, there was no co-ordination in, or 
supervision of, the work of the law 
Government. Conflicting advice was given to 


officers of 


Heads of the Departments by Solicitors in the D 
partments and by the Attorney-General. It was 
meet these evils that the Act of 18/0, establishi: 


the Department of Justice, was enacted. It wv 
designed to accomplish two things: 

First: Through the creation of a Departme 
of Justice, under a single head, to provide 
supervision and control of the Government's leg: 
business ; and 

Second: To do away with the 
garded as extravagant, of employing outside coun 
in government business before the courts 

The latter purpose was proposed to be 
complished by the creation of a new office,—th: 
of Solicitor General,—and it was provided 

“That there shall be in said department an officer, 
in the law, to assist the Attorney-General in the performan 
of his duties, to be called the Solicitor General, and who 
case of a vacancy in the office of Attorney-General, or in | 
absence or disability, shall have power to exercise all the duti 
of that office.” 


adequat 


p! actice, r 


learne 


The assignment of duty, and the delegation 


responsibility to the Solicitor General, was left t 
the Attorney-General, as the head of the Depart 
ment. But in the Congressional Debates it is quite 


clear that the reason for the creation 
office was to do away with the necessity 
ploying special counsel to represent the in 
the United States in causes arising not merely at 
the seat of Government but throughout i 
country. 

Representative Jenks, who proposed the meas 
ure and was in charge of it upon the floor of th 


this new 


terests oO! 





House, referring to this new position, said that it 
was proposed to have in it 

“A man of sufficient learning, ability and experience, that 
he can be sent to New Orleans, or to New York, or into any 


court wherever the Government has any interest in litiga 
tion, and there present the case of the United States as it 
should be presented.” 


And he says that the Attorney-General may procure 
adjournment of one important case while the So 
licitor General disposes of another, so as to be ready 


to adequately represent the interests 
States in any court in the land. 

One finds in the 
for the creation of this office, 


Debates no other argument 
although the Statute 


contemplates that the Solicitor General may, by 
designation, share the duty of the Attorney 
General to represent the Government’s interests be 


fore the Supreme Court of the United States, and 
in any other courts of the United States 
In practice, and under the pressure an 
of administrative and political duties im 
the Attorney-General as the head of a great a 
ministrative department of the Government, and a 
adviser of the President in the selection of the Judi 
cial and law officers of the Government, as 
upon all questions requiring in their solution the 
considered judgment of a trained and exy 
legal mind, there has necessarily 
by the Attorney-General of many of the 
his office to subordinates. And it has hay 
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satished to accept a decision of a District Court, 
where under similar circumstances private litigants 
would feel justified in appealing in the hope of 
reversal upon technical grounds. On the other hand, 
the Government is always concerned with the effect 
of a decision upon other similar cases, and appeals 
are sometimes necessary although the amount in- 
volved in the particular case may be insignificant. 
But the fact that approximately only one out of 
five of the cases decided against the United States 
is appealed is a fair indication that the courts are 
not being burdened by frivolous appeals taken by 
the United States. 

Under the administration of the office of Solici- 
tor General by such men as William Howard Taft, 
Lawrence Maxwell, Jr., Henry M. Hoyt, Lloyd 
Wheaton Bowers, Frederick W. Lehmann, William 
Marshall Bullitt, John W. Davis, Alexander C. 
King, William L. Frierson, James M. Beck, Wil- 
liam D. Mitchell, and Charles Evans Hughes, Jr., 
a tradition has grown to regard the interests of the 
Government as best served by an attitude toward 
litigation of absolute candor and fair dealing, which 
will not tolerate injustice whether the result be 
favorable or unfavorable to the United States. 

There is in this office a relationship of respon- 
sibility to the Courts and to litigants opposed to 
the Government which implies that the citizen shall 
not be impeded in the enforcement of his rights, nor 
the Courts burdened with useless or trivial litiga- 
tion. The performance of such duty implies a large 
measure of responsibility in its exercise, and this 
responsibility cannot be delegated, but in its per- 
formance the Solicitor General may call to his as- 
sistance the lawyers in the Department of Justice 
who are familiar with the case, as well as those of 
the legal staff of the Executive Department pri- 
marily concerned in the controversy. 

Without such assistance, from a thoroughly 
competent personnel, the Solicitor General would 
be utterly incapable of performing the duties of his 
office. Words cannot describe the spirit which per- 
vades an organization of men. One senses, in the 
Department of Justice, a spirit unique, of co opera- 
tion and teamplay, in unselfish devotion to the work 
of the Department. I have never been connected 
with any organization where it has seemed to me 
that this spirit was quite so strong. And in dealing 
with lawyers from other departments of the Gov- 
ernment I sense the same spirit. It is a great 
privilege to be one of “Uncle Sam’s” lawyers under 
this Administration. 

In the last analysis, good government is essen- 
tially a question of personnel, and the problems of 
administration more directly affect the life of the 
citizen than the problems of policy or of politics. 





Signed Articles 


As one object of the AMERICAN Bar ASsociaTION JOURNAL 
is to afford a forum for the free expression of members of 
the bar on matters of importance, and as the widest range 
of opinion is necessary in order that different aspects of such 
matters may be presented, the editors of this JourNAL assume 
no responsibility for the opinions in signed articles, except to 
the extent of expressing the view, by the fact of publication, 


that the subject treated is one which merits attention. 
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UNLAWFUL PRACTICE OF 
THE LAW 


The unlawful practice of the law is in 
creasingly a subject of discussion and of 
action. Most of the larger Bar Associations 
have special committees devoted to the sub- 
ject. The American Bar Association, in 
particular, has one which is cooperating 
closely with the Committee on Professional 
Ethics and Grievances. Several recent de- 
cisions of State Courts testify alike to the 
activity of the Bar Associations and the im- 
portance of the principles involved. Ad- 
dresses and articles dealing with the ques- 
tion are becoming more numerous. 

The first fact that has emerged plainly 
from all this agitation is that much can be 
accomplished by cooperation and concilia- 
tion. Agreements between the Bar Asso- 
ciations and the leading banks and trust 
companies in various cities have provided a 
modus vivendi apparently satisfactory to 
both, for the time being at least. In the 
course of the negotiations for a reasonable 
adjustment of the differences that have 
arisen on this point, it was made quite clear 
that many, and perhaps most, of the rep- 
utable institutions have no desire to infringe 
on the professional field and are quite will- 
ing to discuss the matter and adjust their 
practices to the proprieties and the legalities 
of the situation. This attitude on their part 
was no doubt largely induced by the Bar’s 
ready recognition of the important and 
legitimate part played by those institutions 
in the life of the day and its entire willing- 





THE 





ness to leave them in full possession of th 
proper field. 
This attitude of the Bar is very apt 


put by Mr. E. Smythe Gambrell, of t 
Atlanta Bar, in an address recently del 
ered before the Georgia Bankers’ 
tion. “While from one point of view,” 
said, “bankers and lawyers may seem to | 
rivals fighting for the spoils of our rich co 
mercial life, we are in fact partners in 
common enterprise. Instead of worker: 
each profession for itself, and in oppositic 
to the other, the two professions are more 
and more recognizing that they can prospe: 
only in common, as parts of a greater, mor 
universal activity.” 

As a practical matter, no doubt su 
methods of co-operation by agreement as a1 
suggested above would readily dispose « 
the most pressing grounds of conflict in a 
overwhelming majority of the communitic 
of the country, large and small. The influ 
ence of the leaders could not fail to have 
very great influence and bring into line eve: 
most of those institutions not specially in 
clined to co-operate. But of ther 
will remain, even under the most favorabk 
conditions, a few institutions which will pre 
fer profits to proprieties, and for such trans 
gressors other methods of procedure must 
be found. 

These are by no means lacking, as re 
cent decisions show very clearly, and all that 
is really needed is the will to employ them. 
Of these decisions perhaps none is quite so 
sweeping and satisfactory from the stand 
point of efficient dealing with the question 
as that recently rendered by the [llinoi 
Supreme Court in the proceeding instituted 
by the Illinois State Bar Association and 
the Chicago Bar Association against the 
Peoples Stock Yards State Bank. The em 
phatic assertion of the inherent authority of 
the Supreme Court, apart from any statute, 
to punish as a contempt of court the practice 
of law by a corporation, in spite of efforts 
to disguise it by means of the employment 
of salaried attorneys and [ 
whether the act was committed in the pres 
ence of the Court or elsewhere, points to a 
reservoir of power always ready to be in- 
voked and always capable of dealing with 
the matter. 

The assertion of the inherent power of 
the court is shown to be the most efficient 
remedy by the failure which has so often 
followed reliance upon legisiative action to 
do what the courts themselves can do. A 


Assi CI 


course 


regardless of 
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nt decision of the Georgia Supreme 

rt (Atlanta Title & Trust Co. vs. Boy- 
157 S. E. 455, mentioned in Mr. Gam- 

‘’s address) affords an illustration of the 
isdom of looking to the legislative de- 
ment for the remedy in such cases. 
re a proceeding was brought for an in- 
tion to prevent a Trust Company from 
her prosecution of an application to 
nd its charter as to permit it to pre- 
deeds and other papers in connection 

1 the conveyance of real estate and per- 
property and to perform other legal 

ices. The complainant invoked the 
hority of a statute and the case turned 

n the statutory definition of the practice 
law. The court held that under that 
tute the restriction as to who could prac- 
law, referred to the practice in courts 
Such a ruling, of course, made a stat- 

ry proceeding impotent to afford any 

| relief because much the greater part of 

e practice of law today is carried on out- 
le the tribunals. This case illustrates the 
nwisdom of resting a prosecution on a 
rislative definition of the offense and the 
hnical turn which proceedings that hinge 
ipon it are likely to take, but where the 
rts are free to act in a given state of 
icts, in a proper proceeding, such failures 
e not likely. For while it may be difficult 
r a legislature to define the practice of 
ll cases which arise, there 
s seldom any trouble in recognizing the real 
iture of the facts presented in an actual 
urt proceeding. It is easy to tell from the 
yncrete acts whether they could fairly be 
alled practicing law or not. For illustra- 
tion we may mention the summary of facts 
ontained in Justice Orr’s opinion in the 
Peoples Stock Yards State Bank case, 
rinted in large part in this issue. After 
such facts are determined they speak for 


iw soasto cover a 


themselves. 

But criminal and quasi-criminal prose- 
cutions under a statute are not the only 
veapons the lawyer is able to employ in 
ase of need. Equity also has something to 
say. Members of the legal profession have 
in interest in the nature of a property right 
which equity will recognize, according to 
recent decisions of two lower Ohio courts— 
one of which, (Dwroken vs. The Apartment 
House Owners’ Association of Cleveland) 
was affirmed by the Court of Appeals of 
Cuyahoga County in March of this year. In 
that case the court said, in substance, that a 


mere statement of the fact that legal actions 
for eviction instituted by counsel in the 
Legal Department of the defendant Asso- 
ciation numbered up into the thousands, dis- 
closed that recourse to the criminal statutes 
would afford an inadequate, cumbersome 
and complex method of accomplishing that 
which the plaintiff sought to bring about by 
his action—namely a cessation of the illegal 
practice of law. 

There remains the further remedy, 
often alluded to in addresses and articles, of 
improving the services of the profession so 
that the layman will naturally turn more 
and more to it for the services which he now 
shows a tendency to secure elsewhere. As 
a means of stimulating the various move- 
ments for raising the educational and other 
standards of the profession, for promoting 
efficiency in private practice and in the gen- 
eral administration of justice, the argument 
is interesting and suggestive. But it need 
not be forgotten that no matter how efficient 
may be the service which the lawyer offers, 
he is at a disadvantage as compared with 
lay organizations because he is not permitted 
to advertise his wares or solicit business. 

Each of the remedies above referred to 
has its own field of usefulness but the most 
available and the most efficient weapon with 
which to abate the growing evil of the un- 
lawful practice of law, is that pointed out 
by Mr. Justice Orr, the inherent power of 
the Judicial Department to punish those 
who masquerade in the livery of its min- 
isters. 


BETTER PUBLICITY 


“Methods of improving the handling of legal 
news and of promoting newspaper discussions of 
the legal implications of current news events were 
discussed at a recent conference of more than forty 
leaders of the bench and the bar of New York un- 
der the chairmanship of Archibald R. Watson, pub- 
lisher and editor of various legal journals. 

“A proposal to establish a legal news service 
bureau, similar to the Medical Information Bureau 
of the New York Academy of Medicine, through 
which judges and lawyers could co-operate in pre- 
senting useful popularized information to the pub- 
lic, received favorable consideration. The prevail- 
ing opinion was that many important and enlight- 
ened judicial opinions should be of interest to the 
newspaper-reading public if presented in the way 
that new discoveries in science and in medicine are 
presented Many such opinions fail to obtain popu- 
lar attention because their practical significance is 
not readily apparent or because they are wrapped 
in legal verbiage.”—Missouri Bar Journal. 
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Applicant for Naturalization Declining to Take Oath of Allegiance Except With Quali 


Bearing Arms Held 
Attempting to Take 


fication as to 
Legislation 
cial Department Not 


Not to 
Away Judicial Powers 
Binding on Federal Court in State—Portion of Cali 


Meet Statutory Requirement—State 


Vested in Federal Judi 


fornia Red Flag Statute Prohibiting Display of Flag as Symbol of Op 


position to Org 
Statute Providing for 


ranized Government Held Unconstitutional—Minnesota 
Injunction 


Held Invalid 


By EpGar Bronson 


Naturalization—Willingness to Bear Arms as 


Qualification for Citizenship 


An applicant for naturalization who is unwilling to take 
an unqualified oath of allegiance to the United States, but 
will take oath only with the qualification that he will not 
bear arms in defense of this country in a war, unless he 
believes the war to be morally justified, does not meet the 
requirements of the statute that the applicant shall be at- 
tached to the principles of the Constitution, and shall take 
oath to support and defend the Constitution against all 
enemies, foreign and domestic, and therefore, is not entitled 
to be admitted to citizenship. 


United States v. Macintosh, Adv. Op. 769; Sup 
Ct. Rep., Vol. 51, p. 570. 

United we v. Bland, Adv. Op. 781; Sup. Ct 
Rep., Vol. 51, 569, 


In this 8 delivered by Mr. JUSTICE SUTHER- 
LAND, the Court reviewed the application of Douglas 
Clyde Macintosh for naturalization. The applicant is 
a Canadian by birth, is an ordained Baptist Minister, 
and a Professor of Theology in Yale University Di- 
vinity School. His petition was presented to the fed- 
eral district court in Connecticut and was denied by 
that court upon the ground that the applicant was not 
attached to the principles of the Constitution since he 
would not promise in advance to bear arms in defense 
of the United States unless he believed the war to be 
morally justified. The circuit court of appeals reversed 
the decree, but on certiorari the Supreme Court re- 
versed the court of appeals and affirmed the decree of 
the district court. Four members of the Supreme 
Court dissented. 

In the majority opinion the statutory provisions, 
U. S. C. Title 8, Section 372 et seq., applicable to 
naturalization proceedings were first outlined. Two of 
these provisions were deemed of special importance 
here: one, that the applicant shall take an oath “that he 
will support and defend the Constitution and laws of 
the United States against all enemies, foreign and do 
mestic, and bear true faith and allegiance to the same”; 
the other that it shall be made to appear to the satis- 
faction of the court that the applicant has resided five 
years in the United States, during which time he has 
behaved as a man of good moral character, “attached 
to the principles of the Constitution of the United 
States, and well disposed to the good order and happi 
ness of the same.” 

Before adverting facts brought out 


> 


to the specific 


HomIr! 


*Assisted by 


James | 


Against Defamatory Sheet 
TOLMAN* 
in connection with the applicant’s compliance with 1 
statutory requirements, Mr. Justice Sutherland er 
phasized that naturalization is a privilege to | 


granted, qualified or withheld as Congress may d 
termine. A summary was then stated of the positio1 


taken by the applicant as to his willingness to beat 


arms. In order that that position may be clearly unde: 
stood, the portion of the opinion relating thereto 
quoted in full, as follows: 
Upon the preliminary form for petition for naturaliza 
tion, the following questions, among others, appear: “20 
Have you read the following oath of allegiance’? (which 
then quoted). Are you willing to take this oath in be 
coming a citizen?” “22. If necessary, are you willing to 
take up arms in defense of this country?” In responss 


to the question designated 20, he answered “Yes.” In re 
sponse to the question designated 22, he answered “Yes 
but I should want to be free to judge of the 
By a written memorandum subsequently filed, he 
these answers as follows : 

“20 and 2 I am willing to do what I judge to be 
in the best NR of my country, but only in so far 
as I can believe that this is not going to be against the 
best interests of humanity in the long run J do not 
undertake to support ‘my country, right or wrong’ in any 
dispute which may arise, and I am not willing to promise 
beforehand, and without knowing the cause for which my 
country may go to war, either that I will or that I will not 
‘take up arms in defense of this country,’ however ‘neces 
sary the war may seem to be to the Government of the 
day. 


necessity.’ 
amplified 


a sense consistent with these statements 


“It is only in 
that I am willing to promise to ‘support and defend’ the 
Government of the United States ‘against all enemies, for- 


and domestic.’ But, because I am not certain 


eign just 
that the language of questions 20 and 22 will bear the con 
struction I should have to put upon it in order to be able 
to answer them in the affirmative, I have to say that I dk 
not know that I can say ‘Yes’ in answer to these tw 
questions.” 

Upon the hearing before the district court on the peti 


tion, he explained his position more in detail. He said 
that he was not a pacifist; that if allowed to interpret the 
oath for himself he would interpret it as not inconsistent 
with his position and would take it. He then proceeded 
to say that he would answer question 22 in the affirmative 
only on the understanding that he would have to believe 
that the war was morally justified before he would take 
up arms in it or give it his moral support. He was ready 
to give to the United States ali the allegiance he ever 
had given or ever could give to any country, but he could 
not put allegiance to the government of any country before 
allegiance to the will of God. He did not anticipate en 
gaging in any propaganda against the prosecution of a 
war which the government had already declared and which 
it considered to be justified; but he preferred not to make 


any absolute promise at the time of the hearing, because 
of his ignorance of all the circumstances which might af 
fect his judgment with reference to such a war. He did 


conditions 
individual 


not question that the government under certait 
could regulate and restrain the conduct of the 
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He recognized 
n of the individual citizen to 
in a democratic country; but 
having his own moral problems 


1, even to the extent imprisonment 


principle of the subn 
pinion of the majority 
lid not believe in 
i for him by the 


rity. The position thus taken 





the only one he « uke consistently with his moral 
iples and with wl he understood to be the moral 
iples of Christianity He recognized, in short, the 
of the government restrain the freedom of the 
vidual for the good of the social whole; but was con 
on the other hat it the individual citizen should 
the right respectfully to withhold from the govern 


lving, as they probably would, 
when his best moral judgment 
ld compel him to He was willing to support 
untry, even to the extent of bearing arms, if asked 
lo so by the government, in any war which he could 
gard as morally 
There is more to t 
ient to make plain his position 
statements of the applicant fairly disclose that 
oath of allegiance, except with 
ns: That he will do what he 
interests of the country only in 


t military services 
taking of human life 


justi! 
same effect, but the foregoing is 
These 
is unwilling to 
se important qualificat 
iges to be in the | 


take the 





far as he believes it will not be against the best interests 
humanity in the long run; that he will not assist in the 
fense of the country by force of arms or give any war 


believes it to be morally justi- 
war might seem to the govern- 
nt of the day; that he will hold himself free to judge of 
morality and necessity of the war, and, while he does 
anticipate engaging in propaganda against the prose- 
ition of a war decla and considered justified by the 
vernment, he preter ake no promise even as to that; 
nd that he is convinced that the individual citizen should 
ive the right to witl his military services when his 
best moral judgment impels him to do so 
to naturalization on the facts 
tated was deemed to be ruled by United States v. 
hwimmer, 279 U. S. 644. The extensive war powers 
f Congress were then described to emphasize that ex- 
mption from the obligation to bear arms, on account 
f conscientious of is dependent, not on any 


moral support unless 
however necessary 


¢ 





The applicant’s right 


op1ection, 


principle of the Constitution, but because of the policy 


f Congress heretofore adopted in that regard. As to 


is the opinion contin 


1eC°° 


sentiments than 
Peace is 


or more exalted 
n in opposition to war. 


There are few finer 
that which finds express 


a sweet and holy thing, and war is a hateful and an 
abominable thing t ided by any sacrifice or conces- 
sion that a free people can make. But thus far mankind 
has been unable to devise any method of indefinitely pro- 


of entirely abolishing the other; and, 
nothing which seems to afford posi- 
that the near future will witness 
reign of perpetual peace for which 
good men and women everywhere never cease to pray. The 
Constitution, therefor« wisely contemplating the ever 
present possibility of war, declares that one of its purposes 


longing the one or 
unfortunately, there is 
tive ground for thinking 


the beginning of thx 


is to “provide for th mmon defense.” In express terms 
Congress is empowered “to declare war,” which neces- 
sarily connotes the plenary power to wage war with all 


the force necessary to make it effective; and “to raise . 
armies,” which necessarily connotes the like power to say 
who shall serve in and in what way. 

From its very 1 the war power, when necessity 
calls for its exercise lerates no qualifications or limita 
tions, unless found in the Constitution or in applicable 
principles of international law In the words of John 
Quincy Adams, “This power is tremendous; it is strictly 
constitutional; but it breaks down every barrier so anx- 
iously erected for the protection of liberty, property and of 
life.” To the end that war may not result in defeat, free 
dom of speech may, by act of Congress, be curtailed or 
denied so that the morale of the people and the spirit of the 
army may not be f seditious utterances; freedom 
of the press curtailed to preserve our military plans and 
movements from the knowledge of the enemy; deserters 
and spies put to without indictment or tria! by jury; 
ships and supplies req ioned; property of alien enemies, 
theretofore under protection of the Constitution, seized 
without process at nverted to the public use without 
compensation and without due process of law in the or- 
dinary sense of that term i f 





roken by 


deat 


prices of food and other neces- 


sities of life fixed or regulated; railways taken over and 
operated by the government; and other drastic powers, 
wholly inadmissible in time of peace, exercised to meet the 
emergencies of war. 

These are but illustrations of the breadth of the power ; 
and it necessarily results from their consideration that 
whether any citizen shall be exempt from serving in the 
armed forces of the Nation in time of war is dependent 
upon the will of Congress and not upon the scruples of the 
individual, except as Congress provides. That body, thus 
far, has seen fit, by express enactment, to relieve from the 
obligation of armed service those persons who belong to 
the class known as conscientious objectors; and this policy 
is of such long standing that it is thought by some to be 
beyond the possibility of alteration. The conscien- 
tious objector is relieved from the obligation to bear arms 
in obedience to no ‘constitutional provision, express or im- 
plied; but because, and only because, it has accorded with 
the policy of Congress thus to relieve him. The alien, 
when he becomes a naturalized citizen, acquires, with one 
exception, every right possessed under the Constitution by 
those citizens who are native born; but he acquires no more. 
The privilege of the native born conscientious objector to 
avoid bearing arms comes not from the Constitution, but 
from the Acts of Congress. That body may grant or with- 
hold the exemption as in its wisdom it sees fit; and if it 
be withheld, the native born conscientious objector can- 
not successfully assert the privilege. No other conclusion 
is compatible with the well-nigh limitless extent of the war 
powers as above illustrated, which include, by necessary 
implication, the power, in the last extremity, to compel the 
armed service of any citizen in the land, without regard to 
his objections or his views in respect of the justice or 
morality of the particular war or of war in general. 


In conclusion, the applicant’s position was analyzed 
in relation to the duties of citizens, as laid down by the 
Court. In this discussion Mr. Justice SUTHERLAND 
said : 


The applicant for naturalization here is unwilling to 
become a citizen with this understanding. He is unwilling 
to leave the question of his future military service to the 
wisdom of Congress where it belongs, and where every 
native born or admitted citizen is obliged to leave it. In 
effect, he offers to take the oath of allegiance only with 
the qualification that the question whether the war is neces- 
sary or morally justified must, so far as his support is 
concerned, be conclusively determined by reference to his 
opinion. 

When he speaks of putting his allegiance to the will 
of God above his allegiance to the government, it is evident, 
in the light of his entire statement, that he means to make 
his own interpretation of the will of God the decisive test 
which shall conclude the government and stay its hand. We 
are a Christian people (Holy Trinity Church v. United 
States, 143 U. S. 457, 470-471), according to one another 
the equal right of religious freedom, and acknowledging 
with reverence the duty of obedience to the will of God. 
But, also, we are a Nation with the duty to survive; a 
Nation whose Constitution contemplates war as well as 
peace; whose government must go forward upon the as- 
sumption, and safely can proceed upon no other, that un- 
qualified allegiance to the Nation and submission and 
obedience to the laws of the land, as well those made for 
war as those made for peace, are not inconsistent with the 
will of God. 

The applicant here rejects that view. He is unwilling to 
rely, as every native born citizen is obliged to do, upon the 
probable continuance by Congress of the long established 
and approved practice of exempting the honest conscientious 
objector, while at the same time asserting his willingness 
to conform to whatever the future law constitutionally shall 
require of him; but discloses a present and fixed purpose 
to refuse to give his moral or armed support to any future 
war in which the country may be actually engaged, if, in 
his opinion, the war is not morally justified, the opinion of 
the Nation as expressed by Congress to the contrary not- 
withstanding. It is not within the province of the 
courts to make bargains with those who seek naturaliza- 
tion. They must accept the grant and take the oath in ac 
cordance with the terms fixed by the law, or forego the 
privilege of citizenship. There is no middle choice. If one 
qualification of the oath be allowed, the door is opened for 
others, with utter confusion as the probable final result. 


Tue Cuier Justice delivered a dissenting opinion, 
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11 which Mr. Justice Hotes, Mr. Justice BRANDEIS 
and Mr. Justice STONE concurred. At the outset, in 
this opinion, the precise question for decision was 
stated, and it was carefully pointed out that the power 
of Congress to compel military service, or to exact a 
promise to bear arms as a condition of the grant of 
naturalization, was not in dispute here. 


I am unable to agree with the judgment in this case. 
It is important to note the precise question to be determined. 
It is solely one of law, as there is no controversy as to the 
facts. The question is not whether naturalization is a privi- 
lege to be granted or withheld. That it is such a privi- 
lege is undisputed. Nor, whether the Congress has the 
power to fix the conditions upon which the privilege is 
granted. That power is assumed. Nor, whether the Con- 
gress may in its discretion compel service in the army in 
time of war or punish the refusal to serve. That power is 
not here in dispute. Nor is the question one of the author- 
ity of Congress to exact a promise to bear arms as a con- 
dition of its grant of naturalization. That authority, for 
the present purpose, may also be assumed. 

The question before the. Court is the narrower one 
whether the Congress has exacted such a promise. That 
the Congress has not made such an express requirement is 
apparent. The question is whether that exaction is to be 
implied from certain general words which do not, as it 
seems to me, either literally or historically, demand the im- 
plication. I think that the requirement should not be im- 
plied, because such a construction is directly opposed to the 
spirit of our institutions and to the historic practice of the 
Congress. It must be conceded that departmental zeal may 
not be permitted to outrun the authority conferred by stat- 
ute. If such a promise is to be demanded, contrary to prin- 
ciples which have been respected as fundamental, the Con- 
gress should exact it in unequivocal terms, and we should 
not, by judicial decision, attempt to perform what, as I see 
it, is a legislative function. 


Attention was then called to the fact that the appli- 
cant entertained none of the opinions and had none of 
the associations specifically stated in the statute (U. 
S. C. Tit. 8, Section 364) as disqualifying applicants 
for naturalization and on the other hand that he was 
of exemplary character and highly desirable as a 
citizen. 

The principal ground for exclusion appears to relate to 
the terms of the oath which the applicant must take. It 
should be observed that the respondent was willing to take 
the oath, and he so stated in his petition. But in response 
to further inquiries, he explained that he was not willing 

“to promise beforehand” to take up arms, “without know- 
ing the cause for which my country may go to war” and 
that “he would have to believe that the war was morally 
justified.” He declared that “his first allegiance was to 
the will of God”; that he was ready to give to the United 
states “all the allegiance he ever had given or ever could 
give to any country, but that he could not put allegiance to 
the government of any country before allegiance to the will 
of God.” The question then is whether the terms of the 
oath to be taken as necessarily implying an assurance of 
willingness to bear arms, so that one whose conscientious 
convictions or belief of supreme allegiance to the will of 
God will not permit him to make such an absolute promise, 
cannot take the oath and hence is disqualified for admission 
to citizenship. 

An examination of the history of the oath was 
thought to show no intention on the part of Congress 
to require allegiance above what one believed to be the 
will of God, or to imply a promise to bear arms despite 
conscientious scruples. In support of this, an analogy 
was drawn to the interpretation given to the general 
oath of office prescribed by Congress, which is in sub- 
stance the same as that prescribed for naturalization. 

It goes without saying that it was not the intention of 
the Congress in framing the oath to impose any religious 
test. When we consider the history of the struggle for re- 
ligious liberty, the large number of citizens of our country 


from the very beginning, who have been unwilling to sacri- 
fice their religious convictions, and in particular, those who 















































































have been conscientiously opposed to war and who wou 
not yield what they sincerely believed to be their alle giat 
to the will of God, I find it impossible to conclude that su 
persons are to be deemed disqualified for public office 
this country because of the requirement of the oath wh 
must be taken before they enter upon their duties. 7 
terms of the promise “to support and defend the Constituti 
of the United States against all enemies, foreign and d 
mestic,” are not, I think, to be read as demanding any su 
result. There are other and most important methods 
defense, even in time of war, apart from the personal bea: 
ing of arms. We have but to consider the defense give 
to our country in the late war, both in industry and in - 
field, by workers of all sorts, by engineers, nurses, doct 
and chaplains, to realize that there is opportunity even a 
such a time for essential service in the activities of defens 
which do not require the overriding of such religiou 
scruples. I think that the requirement of the oath of offic: 
should be read in the light of our regard from the beginnin;s 
for freedom of conscience. While it has always been recog 
nized that the supreme power of government may be ex 
erted and disobedience to its commands may be punished 
we know that with many of our worthy citizens it would be 
a most heart- searching question if they were asked whether 
they would promise to obey a law believed to be in cor 
flict with religious duty. Many of their most honored ex 
emplars in the past have been willing to suffer imprison 
ment or even death rather than to make such a promise, And 
we also know, in particular, that a promise to engage in 
war by bearing arms, or thus to engage in a war believed 
to be unjust, would be contrary to the tenets of religious 
groups among our citizens who are of patriotic purpose and 
exemplary conduct. To conclude that the general oath of 
office is to be interpreted as disregarding the religious 
scruples of these citizens and as disqualifying them for 
office because they could not take the oath with such an 
interpretation would, I believe, be generally regarded as 
contrary not only to the specific intent of the Congress but 
as repugnant to the fundamental principle of representative 
government. 

3ut the naturalization oath is in substantially the same 
terms as the oath of office to which I have referred. I find 
no ground for saying that these words are to be interpreted 
differently in the two cases. On the contrary, when the 
Congress reproduced the historic words of the oath of office 
in the naturalization oath, I should suppose that, according 
to familiar rules of interpretation, they should be deemed 
to carry the same significance. 


While it was recognized that the question of the 


proper interpretation of the oath is distinct from that 
of congressional policy in exacting military service, it 
was urged, nevertheless, that the long-established prac 
tice of excusing from military service on the ground 
of religious conviction confirms the view that Congress 
did not intend to require a promise to give such service 
Various illustrations of such policy, reaching back into 
Colonial times, were cited. 


The effort of Congress in seeking to avoid con 


flicts between temporal power and the dictates of con- 
science was also pointed to as having important bear- 
ing on the interpretation to be placed upon the statute 


Much has been said of the paramount duty to the state, 
a duty to be recognized, it is urged, even though it conflicts 
with convictions of duty to God. Undoubtedly that duty to 
the State exists within the domain of power, for govern- 
ment may enforce obedience to laws regardless of scruples. 
When one’s belief collides with the power of the State, the 
latter is supreme within its sphere and submission or pun 
ishment follows. But, in the forum of conscience, duty to 
a moral power higher than the State has always been main 
tained. The reservation of that supreme obligation, as a 
matter of principle, would unquestionably be made by many 
of our conscientious and law-abiding citizens. The essence 
of religion is belief in a relation to God involving duties 
superior to those arising from any human relation. As was 
stated by Mr. Justice Field, in Davis, v. Beason, 133 U. S 
333, 342: “The term ‘religion’ has reference to one’s views 
of his relations to his Creator. and to the obligations they 
impose of reverence for his being and character, and of 
obedience to his will.” One cannot speak of religious lib- 
erty, with proper appreciation of its essential and historic 
significance, without assuming the existence of a belief in 
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me allegiance to the will of God. Professor Macin- 
when pressed by t nquiries put to him, stated what 


matic in religious doctrine. And, putting aside dog- 
vith their particular eptions of deity, freedom of 
nce itself implies respect for an innate conviction of 


yunt duty. The for religious liberty has been 
t and won with respect to religious beliefs and prac- 
which are not in conflict with good order, upon the 
ground of the supremacy of conscience within its 
r field. What that 1 is, under our system of gov- 
nt, presents in part a question of constitutional law 
so, in part, one of legislative policy in avoiding un- 


y clashes with the tates of conscience. There is 
unt room for enfor x the requisite authority of law 
is enacted and requit bedience, and for maintaining 
mception of the suy macy of law as essential to or- 


government, without demanding that either citizens or 
ints for alenaiiie. shall assume by oath an obliga- 
regard allegiance to God as subordinate to allegiance 


il power. The attempt to exact such a promise, and 
to bind one’s cons e by the taking of oaths or the 
ssion to tests, has been the cause of many deplorable 


+ 


ts. The Congress has sought to avoid such conflicts 
is country by respecting our happy tradition. In no 
re of legislation has the intention to prevent such 
es been more conspicuous than in relation to the bear- 
f arms. It would require strong evidence that the 
ress intended a revers al of its policy in prescribing the 
ral terms of the natu tion oath. I find no such 
nce, 





In conclusion, the view was expressed that there 
no ground for excluding the applicant because his 

entious objections have particular reference to 
s believed to be unjust, or because he had failed to 
t the requirement attachment to the Constitu- 


Nor is there ground, in my opinion, for the exclusion 
Professor Macintosh because his conscientious scruples 
e particular reference to wars believed to be unjust. 
ere is nothing new in such an attitude. Among the most 


nent statesmen here and abroad have been those who 
lemned the action of their country in entering into wars 
y thought to be unjustified. Agreements for the re- 
nciation of war presuppose a preponderant public senti 
ent against wars of aggression. If, while rec nizing the 


wer of Congress, the mere holding of religious or con- 
ientious scruples against all wars should not disqualify a 
tizen from holding office in this country, or an applicant 


1g admitted to citizenship, there 
’ + a reservation of religious 
r conscientious objection to participation in wars believed 
be unjust should constitute such a disqualification. 
Apart from the terms of the oath, it is said that the 
espondent has failed to meet the requirements of “attach- 
nt to the principles of the Constitution.” Here, again, is 
general phrase whi uld be construed, not in opposi- 
n to, but in aosued 1 with, the theory and practice of our 
;overnment in relation to freedom of conscience. What I 


1erwise qualified from bei 
uld seem to be no reas 


ave said as to the provisions of the oath I think applies 
jually to this phase of the case. 
The judgment in nited States v. Schwimmer, 279 


S. 644, stands upon the special facts of that case, but I 

» not regard it as re ing a reversal of the judgment 
ere. I think that the igment below should be affirmed. 

A similar question arose in the Bland case, where 
e applicant, Marie Averil Bland, also a Canadian, 
plied for naturalization. She had spent nine months 


n the service of our Government in France nursing 


‘nited States soldiers 
n the proceedings she 


and aiding in psychiatric work. 
refused to take the oath except 
ation that she would support 
e Constitution and laws as far as her conscience 
s a Christian would allow. She refused positively to 
ear arms in defense of the United States under any 


ircumstances. The denial of her application for 


aturalization was affirmed on the authority of the 
with the Chief justice, Mr. Justice 
Justice Brandeis and Mr. Justice Stone 


lissenting. 


The cases were argued by Mr. Solicitor General 


Thacher for the Government and by Mr. John W. 
Davis for respondent in first case and by Miss 
Emily Marx for respondent in Bland case. 


State Statutes and Constitutions—Courts, The 
Federal Courts 

State legislation attempting to take away existing judi- 
cial powers vested in the Federal judicial department is not 
binding or controlling on a Federal court sitting in the 
State. 

The provisions of the Arizona constitution that the de- 
fense of contributory negligence or assumption of risk shall 
be a question of fact and shall at all times be left to the 
jury, is inoperative as to the Federal Courts, and those 
courts sitting in Arizona may still direct a verdict for the 
defendant in a personal injury suit, when it appears as a 
matter of law that plaintiff was guilty of contributory neg- 
ligence. 


Herron v. Southern Pacific Company, 
586: Sup. Ct. Rep. Vol. 51, p. 383. 

This opinion dealt with a question raised as to the 
applicability of a provision of the Arizona constitu- 
tion, which provides that: 

“The defense of contributory negligence or of assump- 


tion of risk shall, in all cases whatsoever, a question 
of fact and shall, at all times, be left to the jury.” 


At the trial of an action in a federal court in 
Arizona, for damages sustained in a collision between 
the plaintiff's automobile and one of the defendant’s 
trains, the trial judge directed a verdict for the de- 
fendant on the ground that the plaintiff was barred 
by reason of contributory negligence. The circuit 
court of appeals agreed that this was right unless the 
quoted provision of the State Constitution was binding 
on the district court. Accordingly it certified to the 
Supreme Court the following questions: 


“First. Is the above provision of the constitution of 
the State of Arizona binding and controlling upon a Fed- 
eral court sitting in that State? Or, putting the ques- 
tion in another form: 

“Second. May a Federal court sitting in the State 
of Arizona direct a verdict for the defendant in an action 
to recover damages for personal injuries, when it appears 
as a matter of law that the plaintiff was guilty of con- 
tributory negligence, notwithstanding the state constitu- 
tional provision to the contrary?” 

The opinion of the Supreme Court, answering the 
first question in the negative and the second question 
affirmatively, was delivered by the Curer JusTIcE. 
Pointing out that the judicial functions of the federal 
courts are not subject to alteration by the states, he 
said: 

The controlling principle governing the decision of 
the present question is that state laws cannot alter the 
essential character or function of a Federal court. The 
function of the trial judge in a Federal court is not in 
any sense a local matter, and state statutes which would 
interfere with the appropriate performance of that func- 
tion are rot binding upon the Federal court under either 
the Conformity Act or the “rules of decision” Act. Thus, 
a Federal court is not subject to state regulations, whether 
found in constitutional provisions or in statutes, provid- 
ing that the court shall not give an instruction to the 
jury unless reduced to writing, or that written instructions 
shall be taken by the jury in their retirement . . . or 
that the court shall require the jury to answer special in- 
terrogatories in addition to their general verdict . . . or 
that the court shall not express any opinion upon the 
facts . . . or charge the jury with regard to matters 
of fact or shall not direct a verdict, where the 
evidence is such that a verdict the other way would 
be set aside. In a trial by jury in a Federal court, 
the judge is not a mere moderator, but is the governor 
of the trial for the purpose of assuring its proper con- 
duct and of determining questions of law. This dis- 
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charge of the judicial function as at common law is 
an essential factor in the process for which the Federal 
Constitution provides. As was said by Mr. Justice Story, 
in United States v. Battiste, 2 Sumner, 240, 243: “It is 
the duty of the Court to instruct the jury as to the law; 
and it is the duty of the jury to follow the law, as it is 
laid down by the Court.” 

“Trial by Jury,” said the court in Capital Traction 
Company v. Hof, 174 U. S. 1, 13, 14, “in the primary 
and usual sense of the term at the common law and in the 
American constitutions, is not merely a trial by a jury 
of twelve men before an officer vested with authority to 
cause them to be summoned and empanelled, to ad 
minister oaths to them and to the constable in charge, and 
to enter judgment and issue execution on their verdict; 
but it is a trial by a jury of twelve men in the presence 
and under the superintendence of a judge empowered to 
instruct them on the law and to advise them on the facts, 
and (except on acquittal of a criminal charge) to set 
aside their verdict if in his opinion it is against the law or 
the evidence.” 

In conclusion, the opinion 
right and duty of a trial judge, 
to direct a verdict for the defendant, 
dence is conclusive that contributory negligence or 
the assumption of risk barred the action. An excep 
tion was noted as to actions under the Federal Em 


stated that it is the 
in a federal court, 
where the evi- 


ployers Liability Act, where, by virtue of that statute, 
contributory negligence goes only in mitigation of 
damages. 


The case was argued by Messrs. P. H. Hayes, 
M. J. Dougherty and J. A. Walsh for the appellant, 
and by Messrs. Charles H. Bates, Alexander B. Baker 
and Louis B. Whitney for the appellee. 


State Statutes—The California Red Flag Statute 


That portion of the California “Red Flag Statute,” 
which prohibits, as a felony, the display of any flag in any 
public place, meeting place or public assembly, or from any 
house or building as a symbol of opposition to organized 
government, deprives persons of liberty as guaranteed by 
the Fourteenth Amendment and is invalid. Where it is un- 
certain whether a conviction under the statute rests on this 
portion of the statute, or upon other portions which are 
assumed to be valid, the judgment of conviction must be 
reversed and a new trial granted. 

Stromberg v. People of the State 
Adv. Op. 723; Sup. Ct. Rep., Vol. 51, p 

The appellant, a member of the Young Com 
munist League, was convicted in a California Court 
on an information charging violation of Section 403-a 
of the Penal Code of that State. It provides that, 

“Any person who displays a red flag, banner or badge 

or any flag, badge, banner, or device of any color or form 
whatever in any public place or in any meeting place or 
public assembly, or from or on any house, building or 
window as a sign, symbol or emblem of opposition to or 
ganized government or as an invitation or stimulus to 
anarchistic action or as an aid to pro paganda that is of 
a seditious character is guilty of a felony. 

The information charged that the appellant and 
others “did wilfully, unlawfully and feloniously dis 
play a red flag and banner in a public place and in a 
meeting place as a sign, symbol and emblem of op 
position to organized government and as an invitation 
and stimulus to anarchistic action and as an aid to 
propaganda that is and was of a seditious character.” 

The appellant demurred to the information as 
repugnant to the Fourteenth Amendment, but the 
demurrer was overruled. Conviction then followed 
after trial on a plea of not guilty. An appeal in forma 
pauperis was permitted by the Supreme Court, after 
the conviction had been affirmed by a state district 


of California, 
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court of appeal, and after the state supreme « 
had denied a petition for hearing in that court. T, 
shorten the record a stipulation of facts was pre 
sented. It there appeared that the appellant, age 
nineteen years, was a citizen by birth and a supery 
in a summer camp for children, between the ages 
ten and fifteen years. She taught them history 





economics. Among other things, they were taug 
class consciousness, the solidarity of workers, : 
the theory that the workers of the world are of on j 


The charge involved in tl 


in raising a1 


blood and brothers all. 
suit related to a daily ceremony observed 
flag at the camp. The flag was a camp-made rep: 3 
duction of the flag of Soviet Russia which was als 

the flag of the Communist Party in the United States 

At the flag-raising the children stood at salute 

recited a pledge of allegiance “to the worker’s red 
flag, and to the cause for which it stands; 
throughout our lives, freedom for the working class.’ 
It further appeared that there was a library mait 
tained at the camp, including books and publications 


one ain 


including radical communist propaganda. These c 
tained incitements to violence and to armed uprisings 
teaching “the indispensability of a desperate, blood 
destructive war as the immediate task of the comir 
action.” It appeared, however, that none of these was 
used in teaching at the camp, and that the appellant 


testified that none of these was in any way brought t 
the attention of the children, and no word of violenc« 


anarchism, or sedition was employed by the appellant 


in teaching them. Nothing to the contrary appeared 
The charges in the information were laid cor 


junctively as to the purposes for which the flag was 
raised, but the instructions to the jury followed the 
statute and expressed the purpose disjunctively, hold 
ing that conviction should follow if the 
played for any one of the purposes 
statute. 


flag was di 
stated in tl 


A considerable portion of the opinion was de 
voted to an explanation of the construction placed 
upon the statute by the state court. Briefly stated, it 


appeared that that court, while admitting doubts as 
to the constitutionably of the first clause—relating t 


display of a red flag as a sign of opposition to ot 


ganized government—nevertheless upheld the other mi 
two and sustained the conviction on the ground that n¢ 
the purpose of the statute was complete without the p oIn 


first, which could be disregarded. 





The Supreme Court, however, in an opinion by 

the Cuter Justice, held that the conviction could not 

stand, involving as it did, the possibility that convic 

tion might have rested upon the invalid clause 

We are unable to agree with this disposition of the 

case. The verdict against the appellant was a general nt 
one. It did not specify the ground upon which it rested i 
As there were three purposes set forth in the statute a 
and the jury was instructed that their verdict might be 
given with respect to any one of them, independently : »* 
considered, it is impossible to say under which clause of 1 
the statute the conviction was obtained. If any one of 
these clauses, which the state court has held to be separa- : ; 
ble, was invalid, it cannot be determined upon this record 5 ‘ 
that the appellant was not convicted under that clause , 
It may be added that this is far from being a merely 3 
academic proposition, as it appears, upon an examination 
of the original record filed with this court, that the 4 Ty 
state’s attorney upon the trial emphatically urged upon 
the jury that they could convict the appellant under the v 
first clause alone, without regard to the other clauses su 
It follows that instead of its being permissible to hold, ; rij 
with the state court, that the verdict could be sus er 
tained if any one of the clauses of the statute were 
found to be valid. the necessary conclusion from the , 
manner in which the case was sent to the jury is that ta 
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¥ the clauses i estion is invalid under the 

ral Constitution, the nviction cannot be upheld. 
We are thus brought to the question whether any 
f the three clauses ynstrued by the state court, 
n its face repugnant to the Federal Constitution so 








t could not constitute a lawful foundation for a 
nal prosecution The principles to be applied have 
clearly set forth in our former decisions It has 
determined that the nception of liberty under the 
process clause of the Fourteenth Amendment em 
s the right of free spe The right is not an ab 
ne, and the State the exercise of its pe lice power 
punish the abuse of this freedom There is no 
on but that the St thus provide for the 
hment of those wil ndulge in utterar ces which 
to violence and threaten the overthrow 
rganized government by unlawful means. There is 
ynstitutional immunity for such conduct abhorrent 
ir institutions. Ve have no reason to doubt the 
lity of the second and third clauses of the statute 
istrued by the stat urt to relate to such incite- 
to violence. 
[The question is thus narrowed to that of the validity 
the first clause, that vith respect to the display of 
flag “as a sign, sy 1 or emblem of opposition to 
nized government, nd the construction which the 
court has placed upon this clause removes every 
ment of doubt The state court recognized the in- 
iteness and ambiguit f the clause. The cowrt con- 
red that it mi be nstrued as embracing conduct 





h the State could 
was said that the 


mstitutionally prohibit. Thus 
night be construed to include 








peaceful and order pposition to a government as 
nized and controlled by one political party by those 
another political party equally hi minded and pa 
tic, which did not agree with the one in power. It 
ght also be « ru include peaceful and orderly 
sition to government by legal means and within con 
ynal limitations The maintenance of the oppor 
ty for free political ussion to the end that gov- 
rnment may be responsive to the will of the people and 
at changes may be obtained by lawful means, and op- 
rtunity essential to the security of the Republic, is a 
ndamental principle f our constitutional system. A 
statute which upon its face, and as authoritatively con- 
trued, is so vague and lefinite as to permit the punish- 
ent of the fair use of this opportunity is repugnant to 
guaranty of liberty contained in the Fourteenth 
rendment. The first The of the statute being invalid 
jon its face, the cor tion of the appellant, which so 
far as the record dis es may have rested upon that 
lause exclusively, must be set aside 


Mr. Jt sTICE Mcl YNOLDS delivered a separate 
nion in which he expressed the view that the judg- 
nt should be affirmed, for the reason that there was 

o federal question properly raised for determination. 
support of this view he said that the sole federal 
1estion raised was on the demurrer to the informa- 
n which alleged violation of all of the provisions of 
» statute. Since so yf these were certainly valid, 


was his view that the conviction should stand. 
Mr. Justice Butter delivered a dissenting opin 
expressing his views: (1) That the record af- 


rmatively showed that the appellant was not con- 


icted for violation of the first clause; (2) that, aside 
mm having the trial judge give instructions sug- 
ested by her to the effect that one has the right to 
splay a flag signifying o — to the organized 
ernment and advocating peaceable changes, the rec- 
rd failed to show a separate a nge to the validity 
f the first clause; and (3) that if a challenge was 
nade to the first clause, it was waived. 


In connection with the first of these points Mr 
STICE BUTLER point to an instruction in addition 


to those relied on by the Court, which he thought 


ufficient to instruct the jury adequately as to the 
ght to display an emblem in opposition to the gov- 


rnment and advocating its change by lawful means 
As to the second point 
fact that the demurrer 


ittention was called to the 
wld not have raised question 
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as to the validity of the first clause, since it charged 
conjunctively which the statute denounces disjunctively. 
Failure to challenge the clause otherwise was thought 


svidenced by counsel’s statement that he was satis- 
fied with the instructions, as showing that he thought 
the instructions as a whole sufficient to eliminate con- 
viction under the first clause. 

Referring to the opinions delivered in the District 
Court of Appeals, and, in conclusion, Mr. Justice 
BUTLER said: 

; I am of the opinion that fair consideration of both 
opinions in all their parts makes it very clear that de- 
fendant did not claim below that under the charge the 
jury might or could have found her guilty of violating 
the first clause of the section, that the district court of 
appeal did not decide or consider whether conviction 
under that clause was or could lawfully be had, and that 
the validity of the first clause was discussed in the con- 
curring opinion only upon the question whether, if that 
part of the section were unconstitutional, the other parts 
must also fail. 

It seems to me that on this record the Court is not 
called on to decide whether the mere display of a flag as 
the emblem of a purpose, whatever its sort, is speech 
within the meaning of the constitutional protection of 
speech and press or to decide whether such freedom is 
a part of the liberty protected by the Fourteenth Amend- 
ment or whether the anarchy that is certain to follow a 
successful “opposition to organized government” is not 
a sufficient reason to hold that all activities to that end 
are outside the “liberty” so protected. 

The case was argued by Mr. John Beardsley 

for the appellant, and by Mr. John D. Richer for the 
State. 


State Statutes—Freedom of the Press 

The Minnesota statute, defining the business of pub- 
lishing a malicious, scandalous, and defamatory newspaper, 
magazine or other periodical, as a nuisance, and providing 
for the issuance of an injunction against further publication 
of the same, unless the publisher shows that the truth was 
published with good motives and for justifiable ends, im- 
poses a previous restraint upon publication which is of the 
essence of censorship. For that reason the statute violates 
the liberty of the press guaranteed by the Fourteenth 
Amendment, and is invalid. 


Near vs. State of Minnesota, ex rel. Olson, Adv. 
Op. 842; Sup. Ct. Rep., Vol. 51, p. 625. 

The appeal in this case from the Supreme Court 
of Minnesota was brought to test the constitutional 
validity of a statute of Minnesota regulating the pub- 
lication of newspapers. The statute provides for the 
abatement of certain defined newspapers, as public 


nuisances. Its vital provisions are stated in these 
terms: 
“Section I Any person who shall be en- 


gaged in the business of producing, publishing or 
circulating (a) an obscene, lewd and lascivious 
newspaper, magazine, or other periodical, or (b) a mali- 
cious, scandalous and defamatory newspaper, magazine or 
other periodical, is guilty of a nuisance, and all persons 
guilty of such nuisance may be enjoined, as hereinafter 
provided.” 

It further provides, however, that in actions 
brought under (b) there shall be available the de- 
fense that “the truth was published with good mo- 
tives and for justifiable ends and in such actions the 
plaintiff shall not have the right to report (sic) to 
issues or editions of periodicals taking place more 
than three months before the commencement of the 
action.” 

The action is to be governed, according to the 
statute, by the practice and procedure applicable to 
civil suits for injunctions, and violations of injunc- 
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tions granted, may: be punished by fine of not more 
than $1,000 or by imprisonment in the county jail for 
not more than three months. 

The appellant in this case was made defendant 
in an action under the statute, which was brought by 
the County Attorney of Hennepin County, to enjoin 
the publication of ‘ ‘The Saturday Press,” described, in 
the language of the statute, as a “malicious, scandalous 
and defamatory newspaper.” It was alleged that on 
nine different dates the defendant had published edi- 
tions of the paper largely devoted to “malicious, scan- 
dalous and defamatory articles’ concerning certain 
named individuals, newspapers, Jewish Race, and 
members of the grand jury. The individuals named 
were local officials charged in one way or another 
with law enforcement. The articles published charged 
that the persons named had failed, in various respects, 
to act energetically to suppress gambling, bootlegging, 
and racketeering in the county. 

The defendant demurred, challenging the consti- 
tutionality of the statute. After the statute was up- 
held by the state courts he answered, admitting pub- 
lication of the paper, but denying that the articles 
were malicious, scandalous or defamatory, and ex- 
pressly invoked the protection of the Fourteenth 
Amendment. A hearing was then had and the court 
found that the issues in question were chiefly devoted 
to malicious, scandalous and defamatory articles, and 
that the defendants through these publications did en- 
gage in the business of “regularly and customarily” 
publishing “a malicious, scandalous and defamatory 
newspaper.” Judgment was entered abating the pub- 
lic nuisance found to exist under the statute, and an 
injunction issued against publication of a newspaper 
which is malicious, scandalous and defamatory, and 
“from further conducting said nuisance under the 
name and title of said The Saturday Press or any 
other name or title.” This judgment was affirmed 
by the Supreme Court of Minnesota, but on appeal 
it was reversed by the Supreme Court in an opinion 
by the Curer Justice, with four of the Justices dis- 
senting. 

The novelty of the statute and the far-reaching 
importance of the questions presented by it were first 
commented upon. 

This statute, for the suppression as a public nuisance 
of a newspaper or periodical, is unusual, if not unique, 
and raises questions of grave importance transcending the 
local interests involved in the particular action. It is no 
longer open to doubt that the liberty of the press, and 
of speech, is within the liberty safeguarded by the due 
process clause of the Fourteenth Amendment from in- 
vasion by state action. It was found impossible to conclude 
that this essential personal liberty of the citizen was left 
unprotected by the general guaranty of fundamental rights 
of person and property. . In maintaining this guar 
anty, the authority of the State to enact laws to promote 
the health, safety, morals and general welfare of its 
people is necessarily admitted. The limits of this sov 
ereign power must always be determined with appropriate 
regard to the particular subject of its exercise. Thus, 
while recognizing the broad discretion of the legislature 
in fixing rates to be charged by those undertaking a 
public service, this Court has decided that the owner 
cannot constitutionally be deprived of his right to a 
fair return, because that is deemed to be of the essence 
of ownership. . . So, while liberty of contract is not 
an absolute right, and the wide field of activity in the 
making of contracts is subject to legislative supervision 

this Court has held that the power of the State 
stops short of interference with what are deemed to be 
certain indispensable requirements of the liberty assured, 
notably with respect to the fixing of prices and wages. 
Liberty of speech, and of the press, is also not an 


absolute right, and the State may punish its abuse 





Liberty, in each of its phases, has its history and 
notation and, in the present instance, the inquiry 
to the historic conception of the liberty of the pr 
and whether the statute under review violates the es 
tial attributes of that liberty. 

In approaching the essential question pres 
in the case the learned Cuier Justice, by wa 
emphasis, first pointed out various objects whicl 
sometimes sought to be accomplished by statut 
measures regulating the press, but which are not w 
the contemplation of the statute involved here 
this connection it was observed that the statute is 
aimed at the redress of private wrongs, nor dire 
against threatened libel, but at an existing busi: 
which usually involves more than libel; nor sin 
against the defamation of private citizens, but aga 
the continued publication of charges against pu 
officials for neglect of duty and malfeasance; not 
it intended to provide punishment for wrongdoing, 
rather to suppress offending newspapers. It was 
ther pointed out that the statute operates not onl 
suppress an offending newspaper, but also to put 
publisher under an effective censorship, upon pain 
punishment for contempt. 





If we cut through mere details of pro edure, tl 
operation and effect of the statute in substance is that 
public authorities may bring the owner or iblis sher 
a newspaper or periodical before a judge upon a charg 


a business of publishing Bonar us at 
defamatory matter—in particular that the matter consist 
of charges against public officers of official dereliction 
and unless the owner or publisher is able and di 
bring competent evidence to satisfy the judge that th 
charges are true and are published with good motive 
and for justifiable ends, his newspaper or periodical 
suppressed and further publication is made punishabl 
as a contempt. This is of the essence of censorship. 

The question is whether a statute authorizing suc! 
proceedings in restraint of publication is consistent wit! 
the conception of the liberty of the press as historically 
conceived and guaranteed. In determining the extent of 
the constitutional protection, it has been generally, if 
not universally, considered that it is the chief purpose of 
the guaranty to prevent previous restraints upon publica 
tion. The struggle in England, directed against the leg 
islative power of the licenser, resulted in renunciation 
of the censorship of the press. The liberty deemed to be 
established was thus described by Blackstone “Tih 
liberty of the press is indeed essential to the nature of 
a free state; but this consists in laying no previous re 
straints upon publications, and not in freedom from cen- 
sure for criminal matter when published. Every 
has an undoubted right to lay what sentiments he pleases 
before the public; to forbid this, is to destroy the free- 
dom of the press; but if he publishes what is improper, 
mischievous or illegal, he must take the consequence of 
his own temerity.” The distinction was early pointed 
out between the extent of the freedom with respect to 
censorship under our constitutional system and that en 
joyed in England. Here, as Madison said, “the great 
and essential rights of the people are secured against 
legislative as well as against executive ambition. They 
are secured, not by laws paramount to prerogative, but 
by constitutions paramount to laws. This security of 
the freedom of the press requires that it should be exempt 
not only from previous restraint by the Executive, as in 
Great Britain, but from legislative restraint also.” 

This court said in Patterson v. Colorado. 

“In the first place, the main purpose of such con- 
stitutional provisions is ‘to prevent all such previous re- 
straints upon publications as had been practiced by other 
governments,’ and they do not prevent the subsequent 
punishment of such as may be deemed contrary to the 
public welfare. The preliminary freedom extends as 
well to the false as to the true; the subsequent pt mish 
ment may extend as well as to the true as to the f This 
was the law of criminal libel apart from statute in most 


of conducting 





sposed t 


Ireeman 





cases, if not in all.” 
It was observed also that criticism of Black- 
stone’s statement has generally been that immunity 
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previous restraint 


; subject to restrictions. 
the present case, we have no occasion to inquire 
the permissible pe of subsequent punishment. 
hatever wrong the appellant has committed or may 
t, by his publications, the State appropriately af- 
both public and private redress by its libel laws. 
been noted, the statute in question does not deal 
punishments; it provides for no punishment, except 
e of contempt for violation of the court’s order, 
r suppression and injunction, that is, for restraint 


iblication. 


at there is no absolute limitation against 
is restraint was also recognized. Illustrations 
rmissible previous restraints, in exceptional cir- 
nces, against utterances to hinder prosecution 
war, or to prevent publication of information 
the movements of transports, the number 
against the publication of 
ty, or to prevent acts of violence and the over- 


y 
Z 
ition ot troops 
of government by force, were suggested. 

he exceptional nature of its limitations places in 


ng light the general conception that liberty of the 
historically considered and taken up by the Fed- 


Constitution, has meant, principally although not 
isively, immunity from previous restraints or cen- 
ip. The conception of the liberty of the press in 
untry had broadened with the exigencies of the 

al period and with the efforts to secure freedom 
oppressive administration. That liberty was espe- 
cherished for the immunity it afforded from previous 
raint of the publication of censure of public officers 
i charges of official misconduct. As was said by Chief 
e Parker, in Commonwealth v. Blanding, . . with 
ect to the constitution of Massachusetts “Besides, 
well understood 1 received as a commentary on 
provision for the liberty of the press, that it was 


previous restraints upon pub- 
ernments, and 


led to prevent all su 
ns as had been practiced by other gov 


early times here, to stifle the efforts of patriots to- 
rds enlightening their fellow subjects upon their rights 

the duties of me The liberty of the press was 
be unrestrained, he who used it was to be respon- 
le in case of its aos 

The importance of the principle of immunity 

previous restraints was found to prevail here, 

te the fact that results sometimes flow from 
ibuse of the freedom of publication. 

The fact that for approximately one hundred and 
fty years there has been almost an entire absence of 
ttempts to impose previous restraints upon publications 
ating to the malfeasar of public officers is significant 
the deep-seated conviction that such restraints would 
late constitutional right. Public officers, whose char- 
ter and conduct remain open to debate and free dis- 
ission in the press, find their remedies for false accu- 


ations in actions under libel laws providing for redress 

nd punishment, and not in proceedings to restrain the 
iblication of newspapers and periodicals. The general 

rincighe that the constitutional guaranty of the liberty 
the press gives immunity from previous restraints has 

een approved in many decisions under the provisions 
State constitutions 


The importance of this immunity has not lessened. 
While reckless assaults upon public men, and efforts to 
bring obloquy upon those who are endeavoring faithfully 
to discharge official exert a baleful influence and 
leserve the severest I oe in public opinion, it 
annot be said that t yuse is greater, and it is be- 
lieved to be less, than at r ich characterized the period 


in which our institutions took shape. Meanwhile, the 
administration of government has become more complex, 


the opportunities for malfeasance and corruption have 
multiplied, crime has grown to most serious proportions, 
and the danger of its protection by unfaithful officials and 
of the impairment of the fundamental security of life 
and property by criminal alliances and official neglect, 


emphasize the primary need of a vigilant and courageous 
press, especially in great cities. The fact that the liberty 
of the press may be abused by miscreant purveyors of 
scandal does not make any the less necessary the immu- 





cannot be deemed to exhaust 
nception of liberty, since subsequent punish- 


nity of the press from previous restraint in dealing with 
official misconduct. Subsequent punishment for such abuses 
as may exist is the appropriate remedy, consistent with 
constitutional privilege. 


No justification for the statute was found in 


the suggestion that it deals not with publication per se, 
but with the “business of publishing defamation.” 


Characterizing the publication as a business, and 
the business as a nuisance, does not permit an invasion of 
the constitutional immunity against restraint. Similarly, 
it does not matter that the newspaper or periodical is 
found to be “largely” or “chiefly” devoted to the publi- 
cation of such derelictions. If the publisher has a right, 
without previous restraint, to publish them, his right can- 
not be deemed to be dependent upon his publishing some- 
thing else, more or less, with the matter to which 
objection is made. 


Nor was justification for the statute found in the 


fact that it permits the publisher to defend on the 
ground that the matter published was true and was 
published for good motives and justifiable ends. 


If such a statute, authorizing suppression and in- 
junction on such a basis, is constitutionally valid, it would 
be equally permissible for the legislature to provide that 
at any time the publisher of any newspaper could be 
brought before a court, or even an administrative officer 
(as the constitutional protection may not be regarded as 
resting on mere procedural details) and required to pro- 
duce proof of the truth of his publication, or of what he 
intended to publish, and of his motives, or stand enjoined. 
If this can be done, the legislature may provide machinery 
for determining in the complete exercise of its discretion 
what are justifiable ends and restrain publication ac- 
cordingly. And it would be but a step to a complete system 
of censorship. The recognition of authority to impose pre- 
vious restraint upon publication in order to protect the 
community against the circulation of charges of miscon- 
duct, and especially of official misconduct, necessarily 
would carry with it the admission of the authority of 
the censor against which the constitutional barrier was 
erected. The preliminary freedom, by virtue of the very 
reason for its existence, does not depend, as this Court 
has said, on proof of truth. 


The opinion was concluded as follows: 

For these reasons we hold the statute, so far as it 
authorized the proceedings in this action under clause 
(b) of section one, to be an infringement of the liberty 
of the press guaranteed by the Fourteenth Amendment. 
We should add that this decision rests upon the operation 
and effect of the statute, without regard to the question of 
the truth of the charges contained in the particular pe- 
riodical. The fact that the public officers named in this 
case, and those associated with the charges of official 
dereliction, may be deemed to be impeccable, cannot af- 
fect the conclusion that the statute imposes an unconsti- 
tutional restraint upon publication. 


A dissenting opinion was delivered by Mr. Jus- 


TICE BuTLER, with whom Mr. Justice VAN Devan- 
TER, Mr. Justice McReynotps and Mr. Justice 
SUTHERLAND concurred. 
was sounded in emphasis on the fact that the purpose 
of the statute is to prevent persons from further 
carrying on the business of publishing malicious, scan- 
dalous and defamatory periodicals adjudged to be a 
public nuisance, which, from the poimt of view of 
public morals and orderly government, may be con- 
sidered a proper subject for the exercise of the State’s 
police power. 


The keynote of this opinion 


The decision of the Court in this case declares 
Minnesota and every other State powerless to restrain 
by injunction the business of publishing and circulating 
among the people malicious, scandalous and defamatory 
periodicals that in due course of judicial procedure has 
been adjudged to be a public nuisance. It gives to free- 
dom of the press a meaning and a scope not hereto- 
fore recognized and construes “liberty” in the due process 
clause of the Fourteenth Amendment to put upon the 
States a federal restriction that is without precedent. 


In support of this view attention was called to 


the fact that the record showed, and that it was con- 









st ites 








ceded, that the defendants’ regular business was the 
publication of malicious, scandalous and defamatory 
articles. 

This record requires the Court to consider the sta 
tute as applied to the business of publishing articles that 
are in fact malicious, scandalous and defamatory. 

Defendant concedes that the editions of the newspaper 
complained of are “defamatory per se.” And he says 
“It has been asserted that the constitution was never in 
tended to be a shield for malice, scandal, and defamation 
when untrue, or published with bad motives, or for un 
justifiable ends. The contrary is true; every person 
does have a constitutional right to publish malicious, scan 
dalous, and defamatory matter though untrue, and with 
bad motives, and for unjustifiable ends, im the first instance 
though he is subject to responsibility therefor afterwards. 
The record, when the substance of the articles is regarded, 
requires that concession here. And this Court is required 
to pass on the validity of the state law on that basis. 

The disorders that had arisen since 1913, in con- 
nection with the publication of a scandal sheet called 
the Twin City Reporter and the subsequent publica- 
tion of the Saturday Press, were briefly described 
to illustrate the need and propriety of the legislation. 
It appeared that the defendant, Near, had originally 
been interested in the publication of the Twin City 
Reporter. Near sold his interest to one Bevans, and 
according to articles published by Near, thereafter, 
that paper has been used for blackmailing, and for 
dominating public gambling and other criminal ac- 
tivities, and to exert a kind of control over public 
officers and the city government. Upon announcement 
of the intention to publish the Saturday Press, one of 
the interested parties was waylaid and shot 

The long criminal career of the Twin City Reporter 
—if it is in fact as described by defendants—and the 
arming and shooting arising out of the publication of 
the Saturday Press serve to illustrate the kind of con 
ditions in respect of the business of publishing malicious, 
scandalous and defamatory periodicals by which the state 
legislature presumably was moved to enact the law in 
question. It must be deemed appropriate to deal with 
conditions existing in Minnesota. 

Turning to the historic conception of freedom 
of the press, Mr. Justice BuTLER urged that the 
limitation thereon, stated by Justice Story in expound- 
ing the First Amendment, was applicable here. Com 
menting on the impossibility of permitting absolute 
freedom of the press, Justice Story had said that the 
privilege was “to publish what is true, with good 
motives and for justifiable ends.” 

In this opinion it was said also that Blackstone’s 
statement against previous restraints was directed 
against restraints imposed by the arbitrary will of an 
administrative officer, and was not inconsistent with 
Story’s definition under the First Amendment. 


It is plain that Blackstone taught that under the 
common law liberty of the press means simply the ab- 
sence of restraint upon publication in advance as dis 
tinguished from liability, civil or criminal, for libelous or 
improper matter so published And, as above shown, 
Story defined freedom of the press guaranteed by the 
First Amendment to mean that “every man shall be at 
liberty to publish what is true, with good motives and 
for justifiable ends.” His statement concerns the defi 
nite declaration of the First Amendment. It is not sug 
gested that the freedom of press included in the liberty 
protected by the Fourteenth Amendment, which was 
adopted after Story’s definition, is greater than that pro 
tected against congressional action 

The Minnesota statute does not operate as a previous 
restraint on publication within the proper meaning of that 
phrase. It does not authorize administrative control in 
advance such as was formerly exercised by the licensers 
and censors but prescribes a remedy to be enforced by 
a suit in equity. In this case there was previous publica 
tion made in the course of the business of regularly pro 


ducing malicious, scandalous and defamatory periodicals 
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The business and publications unquestionably constitute 
abuse of the right of free press. The statute denoun 
the things done as a nuisance on the ground, as stat 
by the state supreme court, that they threaten morals. 
peace and good order. There is no question of the power 
of the State to denounce such transgressions. The 
straint authorized is only in respect of continuing to 
what has been duly adjudged to constitute a nuisance. 7 
controlling words are “All persons guilty of su 


i 








h nuisance 


may be enjoined, as hereinafter provided. . . Whe 
ever any such nuisance is committed . an action 
the name of the State” may be brought “to perpetua 
enjoin the person or persons committing, conducting 

maintaining any such nuisance, from further committin 


conducting or maintaining any such nuisance. ea 
In conclusion, Mr. Justice BuTLer urged that 
there appears to be no more constitutional objection 
to enjoining publications of the class involved here, 
than there is to enjoining lewd and obscene publications, 
which seem to be conceded by the Court as subject 
injunction. 


Both nuisances are offensive to morals, order and 
good government. As that resulting from lewd publica 
tions constitutionally may be enjoined it is hard to unde: 
stand why the one resulting from a regular business of 
malicious defamation may not. 

It is well known, as found by the state suprem 
court, that existing libel laws are inadequate effectivel 
to suppress evils resulting from the kind of business and 
publications that are shown in this case. The doctrine 
that measures such as the one before us are invalid be 
cause they operate as previous restraints to infringe fre« 
dom of press exposes the peace and good order of ever 
community and the business and private affairs of ever 
individual to the constant and protracted false and mali 
cious assaults of any insolvent publisher who may have 
purpose and sufficient capacity to contrive and put int 
effect a scheme or program for oppression, blackmail 
extortion. 


_ The case was argued by Mr. Weymouth Kirkland 
for the appellant, and by Mr. James E. Markham 
Mr. Arthur L. Markve for the appellee 
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Plain Language in a Presidential Statement 

HE annual statement of President Charles ( 

Burlingham of the Association of the Bar . 
the City of New York, presented at the annua 
meeting on May 12, exhibits an engaging fran! 
ness. After pointing to the excellent work accon 
plished by various committees, he observes that 
“usually officers of Associations in recounting tl 


events of the year point with pride to their su 
cesses and make slight reference to omissions an 
failures. It may be well now to mention some of 
these. So far as judicial nominations are con 
cerned, the Democratic organization of New Yor} 
City has paid no heed to our suggestions. Now 
and again a lawyer whom we have approved and 
who has been appointed by the Governor to fill a 
vacancy has been nominated by the party conven 
tions, but this was not because of our approval 
We have fared far better at the hands of the 
Governor than ever before. He has appointed n 
judge during the past year without first consulting 
us and securing our approval, and he has heeded 
our objections to candidates and appointed no one 
whom we have disapproved. 

“During the year the Mayor has consulted us 
frequently with regard to his appointments to the 
Magistrates’ Bench and in every case but one has 
appointed men approved by our Committee on 
Criminal Courts, Law and Procedure. . . . This 
indicates progress but the system of political nomi 
nations continues in full force, and is likely to cor 
tinue until the Bar becomes really interested.” 
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National Commission on Law Observance and 
Enforcement 
; HE National Commission on Law Observance 
/ and Enforcement theoretically went out of ex- 
es istence June 30, 1931, since the appropriations 
. ide by Congress for the expenses of the Commis- 
+. n are not available after that date 
: The Commissio1 is appointed two years ago 
President Hoover, who directed it to make 
5 study and submit ort on questions relative to 
' crime in the United States 
: The first report was entitled “Preliminary Re- 
. port on Observance and Enforcement of Prohibi- 
tion, Seventy-first Congress, Second Session, House 
. f Representatives, Document No. 252.” The second 
as a more complete report on the same subject, 
entitled “Report on the Enforcement of the Pro- 
= iibition Laws of t United States, January 7, 
he 931, Seventy-first Congress, Third Session, House 
- f Representatives, Document No. 722.” The third 
a report was on “‘ inal Statistics,” while the 
a uurth was on “Prosecution.” The fifth report, 
“s vhich has not yet been made public, is entitled 


‘Report on the Enforcement of the Deportation 


laws of the United States 
Report on the Child Offender in the Federal 
System of Justice 





is This report, has just been made public, 
| is the sixth, and c: attention to the fact that 
iny program fot prevention of crime must 








begin with the prop reatment of the child offen- 
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der, since the lawless careers of most professional 
criminals begin in childhood. 

The study on which the report is based, has 
been made under the joint auspices of the Commis 
White House Conference on Child 


sion and the 
Health and Protection. It was directed by Dr. 
Miriam Van Waters, consultant to the Harvard 


Law School Crime Survey, and her report on 
“Problems presented to the Federal System of Jus- 
tice by the Child Offender” is attached to the re- 
port of the Commission. 

According to the report of the Commission: 
“The creation and development of the juvenile 
court in the American States has been made possi- 
ble by a line plainly drawn between child and adult 
in the State law. The child offender is generally 
dealt with on a non-criminal basis and has been 


protected from prosecution and conviction for 
crime. The State has come to regard him as its 
ward. It has assumed guardianship over him. It 


has undertaken to safeguard, train, and educate 
rather than to punish him. It has substituted so- 
cial for penal methods; the concept of juvenile 
delinquency for that of crime. This clear distinc- 
tion, however, has never been made in the Federal 
Law. The child approaches the courts of the 
United States on the same footing as the adult. 
The concept of juvenile delinquency is unknown to 
the Federal Penal Code.” 

This is true, according to the Commission 
because “The Federal system of justice lacks the 
equipment which would be necessary if it were to 
give the case of the child offender the peculiar 
consideration which it should receive.” 

“It is desirable,” it continues, “from every 
point of view that the Federal Government be em- 
powered to withdraw from the prosecution of juve- 
niles, where such withdrawal will be in the public 
interest, and to leave the treatment of their cases 
to the juvenile courts or other welfare agencies 
of their own States. The Commission recommends 
the passage of legislation which will have this 
effect. 

“The Department of Justice and the Bureau 
of Prisons have shown themselves to be keenly 
alive to the conditions disclosed by Miss Van Wa- 
ters’ report, and are already making efforts to 
remedy them. The Attorney General has expressed 
himself as convinced that steps should be taken 
to reduce the number of juveniles dealt with by 
the Federal Government and to improve the meth- 
ods of dealing with those retained in Federal Cus- 
tody. Letters have been sent to the United States 
marshals urging upon them the use of detention 
homes wherever available in preference to jails for 
juveniles in their care. An appeal is being made 
to local reformatories and training schools to ac- 
cept the convicted Federal juvenile, upon the pay 
ment of a proper per diem, so that he may be dealt 
with in his own locality. Legislation to permit 
and facilitate such procedure is, the Commission 
understands, now being prepared for submission 
to the next Congress. In the opinion of the Com- 
mission these efforts on the part of the Department 
of Justice and the Bureau of Prisons are of great 
importance in their relation to the proper treat- 
ment of juvenile delinquency and deserve the sup- 
port which may be given them by appropriate leg- 
islation and by the cooperation of all institutions 










AMERICAN 


and agencies concerned with the welfare of chil- 
dren.” 

It is expected that reports will be made pub- 
lic at an early date on the following subjects: A 
Progress Report on a Federal Court Study; Crime 


Among the Foreign-Born; Penal Institutions, Pro- 
bation and Parole; Lawlessness and Law Enforce 
ment; Causes of Crime; Cost of Crime; Police 


Federal Radio Commission 

Concluding the most active twelve-month pe- 
riod since its creation four years ago, the Federal 
Radio Commission on June 26 adjourned over the 
summer, having handled approximately 25,000 ap- 
plications covering every phase of radio regulation. 

While the Commission is in adjournment until 
September, routine and emergency matters will be 
cared for by special delegation of authority. It is 
expected that at least one member of the body will 
be in Washington at all times to act on such mat- 
ters, subject to the Commission’s ratification at 
some future date. 

Hearings on pending applications will be held 
during the Summer before examiners, following 
customary procedure. 

More than 250 hearings on applications from 
existing stations or applications for new facilities 
have been held since last September, when the 
Commission’s examining division was created. Re- 
ports have been rendered and acted on by the Com- 
mission in about 210 of these cases, and some 55 
are still pending. About 500 cases were designated 
for hearing, but in about one-half of these the ap- 
plicants either defaulted or withdrew their re- 
quests. 

An application for a new broadcasting station, 
to be located at Manchester, N. H., was authorized 
June 25 by the Federal Radio Commission, mark- 
ing the first time in several months that such a 
grant had been made. The Rines Hotel Co., was 
granted a permit for a new 1,000-watt station, to 
operate on the 1,430 kilocycle channel with un- 
limited time. 

Because of the overcrowded condition of the 
broadcast band, it was explained orally by the Com- 
mission, opportunities for the licensing of new sta- 
tions are rare. In addition the Davis equalization 
amendment precludes the licensing of new stations 
in areas already having more than their authorized 
share of facilities. 

Radio Corporation of America 

On June 24, 1931, the Radio Commission held 
that the judgment of the District Court of Dela- 
ware in the case of Arthur D. Lord, Receiver for 
de Forest Radio Co. in civil action for an injunc- 
tion against the Radio Corporation of America, 
was not such judgment as is described in Section 
13 of the Radio Act and decided that renewal li- 
censes would not be denied. The decree of the 
District Court involved certain license agreements 
made by the Radio Corporation with certain other 
companies for the sale of tubes for radio broad- 
cast receiving sets and the agreements were ad- 
judged illegal as tending to create a monopoly 
violation of the Clayton Act. 

The decree adjudged that the contract for the 
sale of vacuum tubes “was and is a contract for 
the sale of goods, to-wit, radio vacuum tubes, on 
the condition that the purchasers shall not use or 
deal in the goods of a competitor or competitors 
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and that the effect of such cont 
of sale upon such condition was and is ‘to ; 
stantially lessen competition or tend to create a ; 
monopoly in’ the commerce in such radio vac 
tubes for radio broadcast receivers, and is in vy 
tion of Section 3 of the Act of Congress appr 
October 15, 1914, known as the Clayt on Act.’ 
Section 13 of the Radio Act 1927 provid 
‘The licensing authority is hereby directed to 
fuse a station license and/or the permit her 
after required for the construction of a station 
any person, firm, company, or corporation, or 
subsidiary thereof, which has been finally adjug 
guilty by a Federal court of unlawfully monopo 
ing or attempting unlawfully to monopolize, after 
this Act takes effect, radio communication, directly 
or indirectly, through the control of the -manufa: 
ture or sale of radio apparatus, through exclus 
traffic arrangements, or by any other means or 
have been using unfair methods of competition,’ 
The majority opinion of the Commission hol 
“the suit pertained to a contract for the sale 
to-wit, radio vacuum tubes. No questi 
of a monopoly in radio communication 
volved.” 
The 
Starbuck 


of the seller, 





that 
of goods, 


was 


decision was written by Commissio: 
and concurred in by Commissioner |] 
Fount. Commissioner Robinson concurred in t! 
majority opinion and held that “the decree of t! 
said court does not adjudicate that radio comm 
nication has at all been monopolized or attempt 
to be monopolized.” 

Commissioners Sykes and Saltzman 
from the opinion of the majority of the Commi 
Commissioner Sykes held that the phras 
or to have been using unfair methods of comp: 
tition” used in Section 13 of the Radio Act mean 
“unfair methods of competition, directly or indi 
rectly, in the manufacture or sale of radio appa 
ratus, or any other means to control some i1 
strumentality necessary for radio communication’ 
and concluded that “any contract which is unlaw 
ful and against the public policy of the Nation 
the effect of which is, ‘to substantially lessen com 
petition or tend to create a monopoly’ is an unfait 
method of competition. This is exactly what this 
decree adjudges.” 


dissent 


sion. 


“ 


Commissioner Saltzman held that “receivers are a funda 
mental part of the apparatus necessary to radio broadcasting 
communication, and the tube is an essential part of such re 


ceivers,” and stated that in his opinion “the la 
Delaware District Court as hereinbefore quoted, when consid 
ered in light of the fact that vacuum tubes are an essential 
part of radio broadcasting receivers and so necessarily of radi 
broadcasting communication, precludes any escape fr mm the 
—a that the Radio Corporation of America was un 


nguage of the 


lawfully attempting to monopolize radio broadcasting com- 
munication within the purview of Section 13 of the Radio 
Act.” 
Law as a Career 
In a series of leaflets pertaining to careers, issued by the 


office of Education, Department of the Interior, leaflet No. 5 
is entitled “Law.” 

The pamphlet discusses law as a career, setting forth the 
training, bar admission requirements, standards of the Amer- 
ican Bar Association, and lists day, evening and night law 
schools divided by states and gives the pre-legal work required 
for admission, as well as the tuition for resident and non 


resident students. According to the pamphlet, legal educa 





tion is conducted at a lower cost than any other professional 
work. 

The leaflet may be obtained from the Superintendent of 
Documents, Washington, D. C., for five cents 
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epartment Devoted to Recent Books in Law and Neighboring Fields and to Briel 
Mention of Interesting and Significant Contributions Appearing in 


the Current Legal Periodicals 





Among Recent Books 


1L Politics and Modern Democracies. In two 
umes. By Charles W. Pipkin. 1931. New 

" York: The Macmillan Company. Pp. xxxiv, 377 
, , 417.—Whither is America drifting? Individ- 
and capitalism are admittedly on trial, and we 
heard a good deal in recent months about the 
nge and menace of unemployment. Must we 


Cp 


m the ideals and doctrines that we rather vaguely 
, \merican, and, if so, what is to be our new polit- 
social and economic philosophy? Fascism, com- 


m, sovietism, Fabian socialism? 
These questions are not put in the excellent work 
” Professor Pipkin under notice here, but they are 
ainly suggested by it. He sets forth the interesting 
instructive development since 1900 of what is 
t riously described as social welfare legislation, pater- 
a nalistic and socialistic legislation, or legislation restric- 
e and regulatory in character but justified and indeed 
manded in the interest of the general welfare. He 

‘tes one volume to this sort of legislation and ad- 

nistration in Great Britain, and another to similar 
gislation and administration in France. 

Now, everybody recognizes the fact that British 
genius, temperament and character are radically dif- 
q ferent from French genius, temperament and character. 
pa Volumes have been written on these national differ- 
" ences. The British distrust logic and believe in com- 
;' promise, trial and error, or “muddling through.” The 
French are intellectual, logical and doctrinaire. The 
British are steady, the French mercurial. The British 
emphasize duty, the French the joy of life and of art. 
ind so on, and so forth 
' Is it, then, an accident that two peoples so dif- 

ferent mentally and temperamentally have moved al- 
” most uninterruptedly in the same direction and toward 
he same goal in their social and economic legislation 
nd policies ? 

In Great Britain the trade unions are strong, in 
ia france these organizations are weak. Great Britain 
uncomfortable politically because it has had of late 
three parties instead of the traditional two-party sys- 
tem. The Liberals are often asked to commit political 

licide and allow the nation to revert to the historic 
two-party system, which it knows how to operate and 
se. In France the parties and factions are too numer- 
Y us to catalogue. Cabinets are short-lived; parliamen- 
5 tary majorities fickle and uncertain. Yet legislation 
rotecting women workers and some groups of male 
vorkers ; legislation regulating child labor, compelling 
me day’s rest weekly, insuring wage-wofkers against 
sickness and old age, if not also against involuntary 
lleness, has been persistently advocated and enacted in 
both countries by all types of statesmen and groups 
regardless of their formal political affiliations and party 
labels. 

Individualism and laissez-faire, in other words, 








535 


have been increasingly modified and forced to yield 
ground to economic necessity and moral pressure. The 
capitalism of today is a thing of shreds and patches. 
The capitalism of tomorrow, we are told by eminent 
economists and sociologists, will be indistinguishable 
from what many conservatives today consider to be 
dangerous and heretical socialism. 

England and France—as well as Germany and 
Austria—have advanced far on a road which other 
civilized nations will have to take sooner or later. If 
America dislikes and abhors socialism, paternalism and 
bureaucracy, it will have to do by common consent 
what other nations have done under compulsion. In- 
dividualism run amuck spells revolution and destruc- 
tion. Controlled industry, democratized industry, 
planned industry, copartnership between labor and cap- 
ital, equity in the distribution of wealth, are among the 
essential conditions of social peace and continued 
human progress. 

Professor Pipkin does not explicitly draw these 
lessons from the significant experience of Great Britain 
and France since 1900, but the thoughtful reader can- 
not fail to draw them for himself. Our author en- 
deavors to be impartial in his narrative, but his sym- 
pathies are manifestly with the trends he evaluates. 
Thus he remarks that it is a misfortune that the Labor 
government of Great Britain has been a minority gov- 
ernment. Of course, that government would have been 
much more radical and socialistic had it had a solid, 
dependable majority in the Commons back of it. 

Professor Pipkin is satisfied that political democ- 
racy inevitably leads to economic democracy. The state, 
in the past the tool of the few, will be used more and 
more by the many as an instrument of economic jus- 
tice. Majorities are not necessarily right or just, but 
they will have their way, and, if justice is really the 
desideratum in a society, the cultivated and privileged 
minorities must join the majority and attempt to guide 
and direct its impulses and movements. 

Victor S. YARROS. 

Chicago. 


The Trial of Jesus of Nazareth. By Max Radin. 
1931. Chicago: Pp. viii, 266—This is a very able dis- 
cussion, by an obviously very able, candid and com- 
petent scholar, of an event which to many is the most 
important in all history. To the Christian, Modernist 
or Fundamentalist, Trinitarian or Unitarian, Catholic, 
Orthodox or Protestant, the death of Jesus of Nazareth 
is the atonement for sin, the sole hope of reconciliation 
of man with his Maker and of eternal life. Everything 
which bears even indirectly upon that event must nec- 
essarily be of enthralling interest to most of civilized 
humanity. 

The story is told in the four separate books, the 
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Gospel, and the study of them may be undertaken in 
spirits widely differing from each other. To the 
Fundamentalist, who firmly holds the belief in the ver- 
bal inspiration of these as of the other books of the 
Bible, reverence is the main characteristic. Every word 
must be believed and taken at its face value, there are 
no discrepancies, and, if anything appears to be such, 
it is a mystery transcending human understanding, like 
the Trinity and the Virgin Birth. A more “liberal’’ 
Christian may find discrepancies; but they are trifling 
and, as in the usual forensic argument, indicia of truth 
and not of error. “If the witnesses agree on every 
point, it indicates collusion; if they disagree in trifles, 
agreeing in the main, it indicates truth.” Or the study 
may be undertaken in the purely historic spirit, laying 
aside supernatural inerrancy, looking at the documents 
as human productions liable to mistake, however 
honest and competent the author is, and not taking 
piety or fervor for assurance of accuracy. 

This last is the spirit in which the author of this 
work approaches his subject—without apparent pre 
judgment, so that one cannot say whether he is Chris 
tian, Non-Christian, Anti-Christian, Jew, Agnostic or 
Infidel, and he has produced a book satisfactory to the 
philosophical historian, without being offensive to any 
one of any creed or of no creed. 

The story of the Trial in each of the four Gospels 
is given from the Authorized (King James) Version 
of 1611; and each is critically and inpartially examined, 
for it is always to be borne in mind that faith, however 
important in other aspects, has no place in an enquiry 
such as this. 

The historic truth of the existence and tragic 
death of Jesus is affirmed, contrary to the views of 
Arthur Drews of Karlsruhe, William Benjamin Smith 
of Tulane University and many others whose argu- 
ments are chiefly based upon the silence of certain 
ancient writers and the parallels for the incidents 
recorded of Jesus, to be found in stories about other 
personages at different times and places, which are al- 
mosi certainly mythical. 

The Gospels are considered in what is with prac- 
tical universality considered their chronological order 
Mark, Matthew, Luke and John 

As to the account of Mark, the author says: “It 
is incomplete ; it is not wholly clear and in some details 
obviously confused. But in essentials ‘Mark’ is 
convinced and means to convince us that there was no 
crime by Jewish law or any law, of which Jesus was 
guilty, that his conviction was obtained by perjury, 
that only a prejudiced Court would have condemned 
him.” It is pointed out that the openly asserted claim 
of Jesus to be Christ (that is, Messiah) and the Son 
of the Blessed (an ordinary name of God) amounted 
to technical guilt in accordance with the ancient Jewish 
Code; and, if Jesus was a man, he confessed to a statu 
tory capital crime. 

While Mark was even by ancient tradition not an 
eye-witness of the scenes he depicts, Matthew was a 
follower and close associate of Jesus; and, if we take 
him as the author of the book which bears his name, 
“we must either accept his statements as to the things 
he witnessed as true or charge him with a dishonesty 
for which there is no warrant”—a statement which the 
most Orthodox, as the greatest Infidel, must agree to 

The conclusion is reached—which, indeed, is the 
view of practically all biblical students—that Matthew 
probably had Mark before him as he wrote. The 
author thinks that he sought to some extent to supple 
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ment and correct Mark’s account, “but his addition 
have the air of historical material have all th 
look of legends . . . and the story of Judas’ repent 
‘ involves contradictions with the accounts both ; 
the New Testament and outside of it.” The change: 
he thinks, indicate an effort to accentuate the Ji 
responsibility’ for the death of Jesus 

Luke is admittedly not an eye-witness; he 
probably not a Jew, but a Gentile convert, and he wrot y 
with the specific and avowed intent to confirm the fa j 
of another Gentile convert, Theophilus—a religious ‘ 
didactic object. 

The main addition made by Luke to the narrat 
is the highly interesting examination | 










































before Her 4 
Antipas, to whom Pilate, as a courtesy, delivered Jesu 

As to John, except on the hypothesis of ver! 
inspiration, it would be impossible for a Galilaea 
fisherman, such as was the John of the Gospels, to hay 
written the theosophical introduction, with the “Logos 
doctrine having affinities with the Hindu Vedantisn 
many forms of mysticism of Europe and Asia, 
particularly associated with the Neo-Platonism w 
is found in Philo Judaeus Alexandrinus 

The whole of the testimony is ably and impart 
if critically, evaluated, the conduct of the Courts, 
ish and Roman, carefully considered, and the cor 
sions temperately stated. 

All will not agree in the conclusions of the aut! 
but all can admire his candor, courtesy at 
the whole, the work is a notable one 

WitiraM Renwick RIDDELL! 

Osgoode Hall, Toronto 


International Arbitration from Athens to 1 " 
By Jackson H. Ralston. 1929. Stanford Univers 
Press. Pp. xvi, 417.—A learned correspondent set 


us the following note: This volume is a complement t 

the author’s previous publication on “The Law 
Procedure of International Tribunals,” published 
1926. It is written with “consideration for the patience 

of the general reader,” and certainly such a person wil 
find it a useful survey. The professional reader, als ! 
will find it an excellent starting point investigati ’ 
though there are few matters on which it is exhausti 

and citations are frequently lacking which ought 

have been supplied. Much of the volume is writtet 
obviously without reference to official documents, es} 
cially that part which deals with the Permanent Court 
of International Justice. An appendix contains a usé 

ful list of arbitral and other judicial tribunals since 
1794. On the whole, the volume adds little to tl! 
author’s previous work. The master-piece on arbitt 

tion still remains to be written. 


Price Control in the Public Inter By Nels 
B. Gaskill. 1931. Washington: Sales Manageme 
Co. Pp. 163.—This brochure, by a former Chairn 
of the Federal Trade Commission, is a profound i $ 


quiry into the workings of the anti-trust laws with par 
ticular emphasis upon resale price maintenance a1 
trade practice conference resolutions As in the @ 
author’s recent treatise on Price Discrimination, stres 





is placed upon the practical import of the law to man- § 

agers of business enterprise. Sales management policies 

and aspects of production economics are always in tl i 

foreground 
It is the breadth and scope of the treatment 
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tinguished lawyers, and learned economists on the sub- 
ject of American anti-trust policy. For more than 
forty years, titanic debates have been held, with greater 
intensity as agitation for reform of the anti-trust laws 
has reasserted itself from time to time. We are now 
in an era when the tide of disputations is again rising. 

The record discloses as central figures, Presidents 
Roosevelt and Taft, several Attorneys General and 
other national figures, who entered the lists as cham- 
pions or challengers, in Conferénces on Trusts, Con- 
gressional hearings, public papers and symposia under 
academic auspices 

The author is Professor of Economics at the 
University of Denver and has had extensive experi- 
ence as a lawyer and business executive. In many 
respects, the volume is the most readable, and at the 
same time comprehensive, outline of the views of all 
those distinguished publicists. 

There has been, especially since the prolongation 
of the present business depression, a vast variety of 
books, articles, public addresses and plans subjecting 
the governmental anti-trust policy to a most searching 
critique. The author, in his extensive researches, evi 
dences both a wide range of scholarship and a proper 
appreciation of the relative importance of the numer 
ous proposals for amending the anti-trust laws. 

The text and footnotes reveal that Professor Clark 
is aware not only of the commentaries which have ap- 
peared at the different epochs since 1890; but he has 
summarized in Chapters VII and VIII the views of 
the experts whose testimony profoundly affected the 
1914 revisions of the anti-trust laws, and in Chapters 
X, XI and XII, the most outstanding ideas of advocates 
of the present day. 

Professor Clark adheres to that school of thought 
which approves the general theory of our anti-trust 
laws; but his scepticism of vital changes, proposed by 
a host of critics, is arrived at only after reference and 
analysis of their views 

The author, taking this point of view, examines and 
assesses the arguments which have been advanced either 
for modification, or, in some instances, even repeal. 
This volume will stir new thoughts as revisions now 
advanced are compared with ideas of former days. 

The material which will be of particular interest 
at the present time is the instructive discussion of the 
proposals now being vigorously sponsored by impor- 
tant groups. As a comprehensive guide to the lead- 
ing views on anti-trust revision, this volume is worthy 
of commendation 

BENJAMIN S. Kursu. 

New York City 

History of the Law. By Gleason L. Archer. 1928. 
Boston: Suffolk Law School Press. Pp. 442—Even 
lawyers and jurists seldom think of the beginnings of 
the law. So far as we think at all on the subject, our 
thought is that, like Topsy, the law was never born, 
but just “growed.” And yet there was a time, even 
within the historical period, when with many com- 
munities there was no law. The beginnings, therefore, 
of the law of any nation, particularly of the nations of 
antiquity, assume an aspect of arresting interest to a 
lawyer ; and that interest grows as the further unfold- 
ing of the law is traced. The arousing of that in- 
terest is the function of this “History of the Law.” 

The first definite mention of any code of laws 
is that of the celebrated Hammurabi, King of Baby- 
lonia, who was either a contemporary of the patriarch 
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Abraham, or had even lived before his time. The 
date of the Hammurabi code is placed at 2200 B. C. 
Later came successively that of the Jews, the laws of 
Lycurgus of Sparta, of Draco of Athens with its rule 
of blood, and the reform laws of Solon. Then came 
the Roman law with its various mutations and vicissi- 
tudes down to the Institutes of Justinian, the latter of 
which still lives in many European system, although 
largely supplanted by the Code Napoleon. The growth 
of the Roman law alone, as the result of centuries of 
struggle between Patrician and Plebeian, is a romantic 
chapter in history, which many students of present- 
day social problems may well find instructive. 

Then Prof. Archer sketches the advent of Feudal- 
ism and its imprint on medieval law. The rise of the 
Hanseatic League and the building up of the Law 
Merchant and the Law of Promissory Notes and Bills 
of Exchange accounts for the origin and growth of 
that law substantially in its present form 

Then we find ourselves more at home as the back- 
ground and beginnings of the English common law are 
sketched. For the purpose of this review detail on 
these is superfluous, as every student of Blackstone 
is familiar with them. The great Canon of the 
English law is, of course, the Magna Carta of King 
John. But the struggle of the later centuries to 
preserve its principles is of much interest to the student 
of legal history. Littleton, Coke, Bacon, are bright 
luminaries in the English firmament. 

The transplanting of the English common law to 
the American colonies brings the romance of the law 
to our own shores. The revolt of the colonies ending in 
the independence of the states is largely a history of 
the spirited leadership of the lawyers of the Revolution. 
To name but Patrick Henry is to call up an entire series 
of events which that electric orator typifies. The 
American Constitution with its amendments, John 
Marshall, Daniel Webster, Henry Clay, John C-. 
Calhoun, Chancellor Kent, Abraham Lincoln bring 
the picture of the law down to practically our present 
day and generation. 

The book makes a romance out of a supposedly 
dry subject, and a reading of it is both informative 
and inspirational. 

Jacos G. GROSSBERG. 
Chicago. 


La Condition Juridique des Salariés Intellectuels. 
By Héléne Lhoumeau. 1931. Paris: Les Presses 
Universitaires de France. Pp. 242.—This is a fairly 
comprehensive and very accurate study of the legal 
position in France of “les Salariés Intellectuels,” with 
an occasional unimportant reference to the law else- 
where. 

The class under consideration rather discounts 
exact definition; but the author gives us the follow- 
ing :—Le salarié intellectuel, as the name indicates, is 
a worker intellectually, under pay. Admitting the 
difficulty of drawing an accurate distinction between 
the manual and the intellectual worker, as all work 
necessarily presupposes an element of life, of thought, 
of intelligence, which differentiates it from the blind 
forces of Nature, the definition is adopted of La 
Confédération Internationale des Travailleurs Intel- 
lectuels :—An intellectual worker is one who draws his 
means of living from a work in which the exertion 
of mind, with what this implies and involves of initi- 
ative and personality, habitually predominates over the 
physical exertion. 

Two classes are distinguished: (1) those who 











produce something concrete, tangible,—invento: 
writers, poets, etc.; and (2) those who produce i: 
tangible results only,—professors, physicians, ma 
agers of factories, etc. The former are protected 

the State in patents, copyrights, etc.; the latter f 
into two groups, the free and the salaried. The latt 
group alone comes under consideration in this wor 

For a long time the old theory of the Civil L: 
of Rome concerning the practice of the liberal px 
fessions prevailed; namely, that the services of t 
doctor or the lawyer were gratuitous and to be 
munerated, if at all, only by an honorarium—just : 
in England today the physician or the barrister cann 
sue for his fee, while the members of the “low 
branch,” the surgeon, the solicitor (attorney) ca 
Except in England, this conception is dying out amor 
legislators and legal theorists. 

The author discusses with great care and elabor 
tion the legal position of each class in France; an 
while fact is always kept in view, theory sometimes 
touched upon, and occasionally improvement suggested 
for defects in the law, real or supposed. 

We are given, now and then, a glimpse at th 
hard lot of some of these “Intellectuels,” not differins 
much in France from that of the same class elswher: 
For example, it is said that in 1920, in one of the larg: 
churches in Paris, the organist receiver 300 francs (say 
$15) for twenty-four performances ; and that the pro 
fessional musicians in Italy complained of concerts 
given for charitable objects. The radio does not seen 
to have created the havoc in Europe with which it is 
debited on this continent. 

This work is excellent for the purpose for whicl 
it is intended; but can have no great influence with 
us in the New World. 

WituiamM Renwick RIppeELy 

Osgoode Hall, Toronto. 


A Kartel. By Dr. Farkas Heller and others. 1930 
Budapest: Magyar Jogaszegyet Kiadasa. Pp. 125.— 
This publication, prefaced by Baron F. Koranyi, for- 
mer Minister of Finances of Hungary and later 
Minister of Hungary to France, contains the proceed- 
ings of the Economic Section of the Hungarian Bar 
Association on the subject of cartels. The addresses 
and discussions represent some scholarly expositions 
of the legal and economic problems involved. Apart 
from this scientific value, the publication is also worthy 
of notice because it is indicative of the growing im- 
portance of this type of business organization, which 
seems to be taking the shape of a new force in the 
dynamics of international relations and a new factor 
in the formation of national policies because of its 
breaking through political boundaries 

F. D 

New York. 


Source Book of Constitutional History from 
1660. By D. Oswald Dykes. 1930. New York: 
Longmans. Pp. xi, 505.—It is always a thankless task 
to compile a collection ef documents, and perhaps it 
is equally thankless to review it. The present reviewer 
has undergone both experiences ; and if he sympathizes 
with the learned compiler of the volume he hopes in 
turn that this review will be received with the spirit 
of generous appreciation in which it is written. The 
editor is professor of constitutional law and constitu- 
tional history in the University of Edinburgh, and he 
has aimed to produce a “Source book” for students of 
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se subjects. In his selection of documents he has 
been guided by the needs of students reading for an 

iors degree. A careful examination of the book 
hows that it will, on the whole, fulfil this primary 
unction, and we commend it from this point of view. 

addition, it ought to prove of value to the profes- 

n as a convenient work of reference, as it contains 
material of interest and importance. It is well indexed, 
nd well referenced; and its format is worthy of the 
traditions of its publishers. 

There are, however, some points to which we 
venture, with respect, to draw the learned editor’s at- 

ition. Space is an all-important question, and we 
believe that it can best be utilized by reducing illus- 
trative material to a minimum. The student ought 

learn himself how to use documents, and ought not 

rely on an editor; and it is always wise to print as 
much material in extenso as possible. Dr. Dykes’s in- 
troduction takes up space, is somewhat elementary, and 

ikes no serious contribution toward the elucidation of 
the documents. As it stands: “Poyning’s” (p. 13) 
needs correction; “fully autonomous” (on the same 
page) is too strong; there is a fourth point of view in 
connection with the Parliament Act of 1911 which 
leserves careful study, in that it leaves such absolute 
discretion in the hands of the speaker (p. 24); it is 
extreme to speak of the “ordinance-making” powers 
of the provinces of South Africa as “attenuated,” 
when as a matter of fact the nature of those powers 
has been strengthened by judicial interpretation (p. 
41); “Section 91,” in the note on the same page, ought 
to be “Section 95”; the use of the words “Sound Con- 
struction” in relation to the interpretation of the 
lreason Act, 1351, in Rex v. Casement [1917] I. K. B. 
98, begs the whole question (p. 47) ; for criticism must 
be directed against that judgment in that the statute 
was apparently construed apart from its contemporary 
meaning and intention. 

In turning to the documents themselves we re- 
spectfully submit certain criticism. We cannot under- 
stand why the great franchise acts since 1884 
have been omitted, especially as the learned editor 
himself emphasizes how parliament “has “become a 
lemocratic instrument in the fullest sense” (p.2). We 
jump too quickly from the Irish Act of Union, 1800, 
to the creation of the Irish Free State, and we believe 
there is a gap here that needs filling. If toleration 
and religion need illustrating, it would have been well 
to bring the former up to date, and not to stop at 
1829, and to illustrate the latter by including the 
Church Enabling Act, 1919, which is, perhaps, in rela- 
tion to parliament, the most significant statute of 
modern times, as it contains implications which may 
be magnificently creative or extremely dangerous. 

The documents on the Dorainions are thoroughly 
unsatisfactory. Doubtless we have much to thank Dr. 
Dykes for in the intentions which prompted their in- 
clusion ; and we have reason to know that the history, 
development and constitutional law of the Dominions 
receive in the University of Edinburgh learned and 
scholarly attention by the editor and his colleagues 
there,—an attention worthy of all imitation in the other 
universities of the British Isles. We cannot, then, 
understand what perverse spirit prompted Dr. Dykes 
to print the Constitutions of the Dominions in garbled 
form. Jn extenso they cause us many an anxious legal 
battle; incomplete they are simply futile. It would be 
superfluous to illustrate from the editor’s “versions” the 
difficulties which he creates; but, and this quite apart 


from substantive constitutional law, it seems impossi- 
ble to believe that these “versions” can be of much 
use even in merely descriptive teaching. This whole 
section needs thorough revision: every constitution 
ought to be printed in full (and this undoubtedly 
means the inclusion of the British North America Acts 
since 1867); the Free State Constitution ought to be 
printed with the amended text, which can best be 
obtained from the appendix to the Rules of Procedure 
issued by the Senate of the Free State; the New Anglo- 
Irish treaties ought to be included; the constitution of 
Northern Ireland ought to be printed, keeping in view 
the Miscellaneous Provisions Act of 1928, and the 
Criminal Appeal (Northern Ireland) Act, 1930. 

But enough of criticism; and it is submitted 
always subject to review by the editor who has worked 
within a special experience and for a special end. The 
work itself is so valuable and the selection so excel- 
lent that we offer criticisms in the most respectful way ; 
for indeed a good book is always alone worth wasting 
time on. We place it on our shelves in worthy com- 
pany with Stubbs, Prothero, Gardiner and Tanner. 

W. P. M. Kennepy. 


University of Toronto. 


Railroad Valuation and Fair Return. A study of 
the basis, rate, and related problems of fair return for 
American railroads. By S. T. Wu. Philadelphia: 
University of Pennsylvania Press. 1930. Pp. xxiv, 
233.—Mr. Wu, as a student of Professor Emory R. 
Johnson, who wrote the foreword in this study, deals 
with the basis of return; the rate of return; and the 
related problems of fair return for American railroads. 
He considers each of these questions in their relation- 
ship to the rule of rate making as laid down in the 
Transportation Act. His treatment of fair value is a 
very good summary of the advantages and disadvan- 
tages of original cost and cost of reproduction. In 
Chapter IV he makes a brief reference to depreciation, 
intangible values, and the future rate base. In conclud- 
ing his discussion of the rate of return, Mr. Wu says 
(p. 118): 

“Upon the aggregate value of the railroads as a 
whole, a statutory return of 5.75 per cent or rather 
6 per cent including the allowance for the Federal in- 
come tax could hardly be held confiscatory. For, if 
the rate of pure interest is not very far from 3 
cent, a statutory return of 6 per cent would allow the 
railroads as a whole as much for risk-taking and 
efficiency as for the use of the capital itself. Indi- 
vidual railroads, hit by the Recapture Clause, may, 
however, question again, in the Court, the propriety 
of designating 6 per cent as the starting point of the 
recapture of excess income which may in some cases 
result from exceptionally good or efficient management. 
Even in this respect, it is possible that an escape may 
be provided by an upward revision of the valuation 
for recapture purposes in accordance with the Supreme 
Court decision in the O’Fallon case. The question of 
the constitutionality of the present statutory rate of 
return, if it does arise, will have to be decided by the 
Supreme Court, having regard to all relevant facts and 
prevailing conditions at the time when the inquiry is 
made.” 

In this connection Mr. Wu cites the Baltimore 
Street Railway Case, in which the Supreme Court held 
a return less than 7.44 per cent confiscatory (280 U. S. 
234, 252). 

In Part III, on related problems, Mr. Wu dis- 
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average return of 534 per cent on the property inv 
ment of the railroads would be sufficient for their ne 
in view of present conditions. 

“The future of railroad earnings is not with 
promise, although hopes for higher rates and low 
wages are remote. To a large extent, the railro 
will have to rely upon further reduction of transpo: 
tation costs in order to enhance their earnings 
stabilization of general business, a decline of inte1 
rates or prices, or a continued heavy volume of traf 
may also help. The difficulties of the problem of 
curing for the railroads a fair return on the va 
of their property without involving the Governm 
in the obligation to guarantee and without imposing 
upon the public the burden of unreasonable rates ari 
doubtless great, but they are not insuperable. Despite 


cusses the recapture of excess income and other meas- 
ures designed to reduce inequalities in railway earn- 
ings. He concludes (p. 195) : 

“Using the minimum rate basis, whether meas- 
ured by property investment or the Commission's 
tentative valuation, the railroads in the United States 
during the nine years from 1921 to 1929 have not yet 
earned the fair rate of return permitted by law. In 
no year since the passage of the Transportation Act 
have they earned as much as 5 per cent on their 
property investment computed at the end of the year, 
and in two years the rate of return fell below 4 per 
cent. Since 1925, however, the railroads as a whole 
have been reasonably prosperous. Even the carriers 
in the Western district, the poorest among the three 
major rate districts, have steadily improved both 
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physically and financially. As a whole there is not 
financial emergency. Railroad failures and receiver- 
ships have been reduced, stock dividends increased, 
and the average prices of railroad securities have con- 
tinually advanced. The average yield for the total 
investment of the railroads have been somewhat less 
than the cost of railroad capital borrowed under the 
Transportation Act. Yet the railroads have since 1920 
invested no less than seven and a half billion dollars 
in their properties, and railroad securities have become 
increasingly secure as high-grade investment. These 
improved conditions, gratifying as they are, cannot 
continue without adequate revenues. At present, the 
railroad earnings are lower than they should be, in the 
public interest. Pending the completion of the final 
valuation now being made by the Commission, an 


the somewhat discouraging temper of popular discus 
sions of the statutory rule of rate-making, the Amer 
ican public is fair and the American railroads are 
resourceful as they have always been. The United 
States of America will not be held back in her cor 
mercial and industrial growth by inadequate or ineffi- 
cient railroad facilities and the writer is confident that 
the problem of railroad valuation and fair return ca 
be solved by normal processes of development of publi: 
thought and fair regulation.” 

Mr. Wu does not express his own views on many 
of the controversial questions. He has written a gen- 
eral survey with commendable restraint and clarity 


WALTER M. W 


American University, Washington, D. C 
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Leading Articles from Current Legal Periodicals 


The Journal of Air Law, July (Chicago)—Federal and 
State Jurisdiction with reference to Aircraft, by Edward A. 
Harriman; Limitations of Liability to Passengers by Air Car- 
riers, by William M. Allen; Aviation Relations Between the 
United States and Canada Prior to Negotiation of the Air 
Navigation Agreement of 1929, by Stephen Latchford; Taxa 
tion of Aircraft Motor Fuel, by William K. Tell; Air Free- 
dom; the Second Battle of the Books, by Joseph H. English 

California Law Review, May (Berkeley, Calif.) —Consolli- 
dation of Corporations by Sale of Assets and Distribution of 
Shares, by George S. Hills; Admissibility in California of 
Declarations of Physical or Mental Condition, II, by J. P. Mc- 
Baine; Privileged Testimony of Husband and Wife in Cali- 
fornia, by Frederick E. Hines. 

Cornell Law Quarterly, June 
tates with Power to Consume Rights of Creditors, Pur- 
chasers and Remaindermen, by Horace E. Whiteside, Morti- 
mer S. Edelstein; “Void” Marriages and “Void” Laws—Anal- 
ogues? by Charles P. Light, Jr., The Need for Administrative 
Discretion in the Regulation of the Practice of Medicine, by 
Harold Wright Holt; Priorities Among Maritime Liens, by 
Edward L. Willard; A Realistic Approach to the Study of In 
solvency Law, by Thomas C. Billig, Melba Stucky Billig. 

Wisconsin Law Review, June (Madison, Wis.)—Recrim- 
ination and Related Doctrines in the Wisconsin Law of Divorce 
as Administered in Dane County, by N. P. Feinsinger and Kim- 
ball Young; Ademption by Satisfaction, by Barney Barstow ; 
Ademption by Extinction, by Rowena, Smith. 

The Lawyer and Banker and Central Law Journal, May- 
June (New Orleans, La.)—The Betrayal of a Sacred Trust, 
by Benjamin S. Dean; Land Transfer in Ancient Manors, by 
Calvin M. Hitch; Origin of Sections, Townships and Ranges, 
by Frank J. Cordes, Jr.; Right to Recover Benefits in Dis 
appearance Claims When Insured Reappears, by Richard F. 
Allen. 

North Carolina Lax 


(Ithaca, N. Y.)—Life Es- 


June (Chapel Hill, N. C.)— 


Review 


North Carolina in 1931 
Henry Rott- 


A Survey of Statutory Changes in 
The Power of the States to Tax Intangibles, b 
schaefer. 

Michigan State Bar Journal, June (Ann Arbor, Mich.) 
A Comparative Study of Statutory Survival of Tort Claims 
for and Against Executors and Administrators, by Alvin E 
Evans; Lay Encroachments on the Legal Profession, by | 
Smythe Gambrell; State Utilities and the Supreme Court 
1922-1930, by Thomas Reed Powell. 

Texas Law Review, June (Austin, Tex.)—Legal Rela 
tions Respecting Sulphur, by Walter L. Summers; Water 
Rights in Texas Interstate and Boundary Streams, by Wallace 
Hawkins; Sovereign Immunity in Modern Admiralty Law, by 
Jesse Andrews Raymond. 

Law Notes, June (Northport, N. Y.)—Theory of, Re- 
sponsibility for Injury by Wild Animals, by Andrew C. Mc- 
Intosh; Right of Corporation to Insure Life of Officer, by 
Carl V. Venters; Recent Divorce Legislation, by Harry Rock 
well. 

Dickinson Law Review, May (Carlisle 
Remedies in Bailment Leases, by Milford J 
tutional Right to Compensation for Injuries to 
Opening or Grading Roads in Pennsylvania, by 
Irwin 


Pa. )—Cumulative 
Meyer; Consti 
Property in 
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City)—The 
Yntema; The 
Walter Nelles; 
Fordham 


Columbia Law Review, June (New York 
Rational Basis of Legal Science, by Hessel E 
Summary Power to Punish for Contempt, by 
Branch Banks as Separate Entities, by Jefferson B 
tf Pennsylvania Law Review, June (Philadel- 
of Pre-Incorpora- 
Frey; Courts of 

Armour Bee- 
Elaboration, by 


in Reply 


University ¢ 
phia, Pa.)—Modern Development in the Law 
tion Subscription, by Alexander Hamilton 
Specialized Jurisdiction in Australia, by Eric 
croft; Legal Rules: Their Application and 
John Dickinson; A Note on Diversity Jurisdiction 
to Professor Yntema. 





METHODS OF DETERMINING RELATIVE OIL AND 
GAS CONTENT OF INDIVIDUAL LAND 
HOLDINGS IN COMMON POOL“ 


ASSEMBLED BY 


Chairman ( 


EARL OLIVER 


mmittee on Unit Operation of Oil Pools, American Institute of 


Mining and Metallurgical Engineers 


CIENTIFIC advance in the art of discover- 
S ing oil and s pools has brought about such 
floods of these products throughout the world 

it prosperity cannot return to the American pe- 
leum industry until methods of determining 
vnership in oil and gas are evolved different 
rom that which has prevailed since the beginning 
the industry. The measure of every owner's 
share was the capacity of wells drilled on his land 
extract product from the common reservoir. 
This meant a competitive race to produce, result- 
in vast overproduction. Obviously before re- 
can be had some method must be devised that 
| protect each owner in his share of the reser- 
voir’s content without the necessity of bringing it 
the surface to establish his ownership. That, 
turn, will require calculation of the relative oil 
2nd gas content of the individual landholdings 
having access to the common pool. The purpose 
f this paper is to point out why these determina- 
tions are necessary and ways and means whereby 


ga 


no 
ny 
+ 

I 
wil 


hey can be accomplished 
Principles that must govern the extraction of 
| and gas if stabilization is to be achieved in the 
etroleum industry have been set forth by students 
the problem as follows: 
Robert E. Hardwicke, Attorney, Fort Worth, 
n substance states: Oil and gas im place are either 
vned in common or belong to the person under 
vhose lands they li If they are owned in com- 
mon one operator should not be permitted to take 
nore than his reasonable share of them from a 
ommon pool or to operate by methods which waste 
r dissipate the natural forces necessary to produce 
them thereby preventing the maximum ultimate 
recovery of the common resources. If such min- 
erals are owned in place, each cwner having title 
to the oil and gas under his land, it is apparent 
that one owner should not be permitted to take 
that which belongs to his neighbors, or to do that 
vhich injures his neighbors’ property or prevent 
his neighbors from recovering the maximum 
mounts from under their lands 
W. P. Z. German, Attorney, Tulsa: The State, 
inder its police power, has the constitutional au- 
thority to regulate and prescribe methods for the 
extraction of oil and gas from a common pool on 
either of two bases: (1) To protect the public 
nterest against waste of the products; (2) to in- 
ure a just distribution among the collective own- 
rs. If it is practicable some method to esti- 
ate within not at all with 


by 


reasonable bounds, 


*Chairman, Committee n Unit Operation of Oj] Pools of Amer- 
an Institute of Mining & Metallurgical Engineers. 
This summary l sand the views on the oil 
blern expressed in Nyce, published in 
¢ May issue of the and in the address 


Mr. W. P. Z. Germa the June issue (Pp. 393-400 inc.) 
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mathematical accuracy, the fertility of that portion 
of the producing formation which lies under the 
surface of the land of each proprietor, it seems to 
me to follow clearly from the decisions of the 
United States Supreme Court already referred to 
and other cases presently to be reviewed that the 
State has the power to require unit operation. 

Peter Q. Nyce, Attorney, Washington: The 
laws of nature are unchanging and unchangeable; 
they are inexorable. The engineer strives to solve 
them, to explain them, to formulate them. The 
lawyer then must apply them to human relation- 
ships so that they shall become of material value 
and use to mankind. It is, therefore, the function 
of the engineer to outline the conditions under 
which oil fields should be developed and of the 
lawyer to determine the method by which that 
can be legally accomplished. 

John R. Suman, Engineer, Houston: The ulti- 
mate aim of proration and of unit operation should 
be to recover for each leaseholder only that oil 
which originally underlay his property. In other 
words, proration and unit operation do away with 
legalized piracy which says that oil belongs to the 
man who reduces it to possession. 

Methods of determining oil and gas content 
have been set forth by recognized authorities on 
this subject as follows: 

A. F. Melcher, Consulting Engineer, Tulsa: In 
my opinion it is possible to determine relative pro- 
ductivity of individual tracts in a common pool 
within the limits of accuracy described by Judge 
German by means of wells properly spaced, care- 
ful observation of oil and gas flow as drilling pro- 
gresses, and the use of other field data such as 
condition of well at the time of production, labora- 
tory data on analysis of cores, laboratory data on 
analysis of gas and oil, and other helps that might 
be mentioned. This statement applies especially 
to tracts where the production is from sands or 
sandstones. It would be more difficult by this 
method to determine relative productivity of indi- 
vidual tracts where the production is from a lime- 
stone, especially a cavernous limestone. 

David Donoghue, Consulting Geologist and 
Engineer, Fort Worth: After a discovery well has 
been drilled, by proper spacing of additional test 
wells, by coring of the entire thickness of the pro- 
ducing horizon, by testing the cores for porosity 
and saturation, by observing the flow from these 
tests, and measuring the pressures and gas-oil ra- 
tios, it is my opinion that a close estimate of the 
relative percentages of the amount of oil and gas 
under the various tracts within the producing area 
of the pool can be determined. 

Wallace Pratt, Geologist, Vice-President Hum- 
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ble Oil & Refining Co., Houston: I am glad to 
advise you of my conviction that the ability of a 
property to produce oil, or an oil pool to produce 
oil, can be determined by practical methods ac- 
curately enough for the approximate total volume 
and the approximate percentages for the several 
leaseholds, of which the pool is comprised, to be 
set up in advance of actual commercial production 
in the pool. Different pools may require different 
methods of exploration for this purpose. Test 
wells must be drilled, adequate core records main- 
tained, and production tests carried out, if pro- 
ducing properties are to be satisfactorily evaluated. 
It may become necessary in some cases to adjust 
equities after commercial exploitation has been in- 
augurated, and provision should always be made 
for such adjustment, but this requirement does not 
interfere seriously with satisfactory evaluation of 
oil pools and oil properties within oil pools. 

J. B. Umpleby, Consulting Geologist and En- 
gineer, Oklahoma City: I believe that engineers 
would agree in saying that a plan of prospecting 
and determination might be evolved whereby a rea- 
sonably close estimate of the relative quantities of 
oil and gas underlying adjacent tracts in a common 
pool might be determined. 

jen E. Lindsly, Senior Petroleum Engineer, 
U. S. Bureau of Mines, Bartlesville: It is my opin- 
ion that sufficient data can be obtained through 
methods known at the present time “to estimate 
within reasonable bounds the fertility of that 
portion of the producing formation which lies un- 
der the surface of the land of each proprietor.” 
Until sufficient data has been acquired: (a) 
Every well should be carefully cored; (b) forma- 
tion pressures and temperatures of each well should 
be determined; (c) formation samples at formation 
pressures, of the gas saturated oil, and of the free 
gas in contact with the oil should be obtained for 
each well. Although the technique indicated un- 
der (c) is not sufficiently developed at present to 
obtain the required data, progress on the problem 
of securing formation samples is being made. In 
lieu of bottom hole samples, the writer believes 
that well head samples taken under the highest 
pressure possible, and then subjected to laboratory 
examination at pressures and temperatures corre- 
sponding to those existing underground, would 
lead to estimates (“within reasonable bounds”) of 
the characteristics of the oil and gas existing “un- 
der the surface of the land of each proprietor.” 
By combining data relative to the permeability 
and porosity determined under (a), with data ob- 
tained under (b) and (c), the degree of oil and 
gas saturation in the producing formation under- 
lying certain areas can be estimated. By knowing 
the thickness of the producing formation this data 
can be converted into actual quantities—barrels 
of oil and cubic feet of gas underlying each tract. 
Having estimated the quantities of oil and gas 
under each tract, the third important item relates 
to the propulsion energy contained in the gas sat- 
urated oil and the free gas underlying each tract. 
Reasonable estimates of this item can be made 
from the data outlined above, under (a), (b) and 
(c). By modifying the estimates determined from 
the above original and fundamental data with later 


estimates from data obtained by operating w 
at definite bottom hole pressures and standard 
producing strings, it is believed that in most ca 
fairly accurate estimates (estimates well wit 
those specified by Judge German) can be m 
of the relative amounts of oil, gas, and propu! 
energy underlying each lease. Also that such 
timates can be made fairly early in the life of 
oil pool—possibly when it is not more than 10 or 
15 per cent depleted. 

A. C. Rubel, Petroleum Engineer, Union 
Company of California, Los Angeles: While there 
is no method of determining with mathemat 
accuracy the value of any piece of land in advance 
of actual production, it is, I believe, possible 
determine relative values with sufficient accur: 
to meet the requirements set by Judge Germ 
I believe it more or less axiomatic that, given 
equal dil content per cubic foot of sand, the 
tential productivity of an area in any field as co: 
pared to any other area in that same field is directly 
proportional to the sand thickness open to the 
well. We have accurate means of determining th« 
sand thickness by coring and as suggested by Dx 
tor Melcher we also have means of examining these 
cores to ascertain the porosity, saturation or other 
factors which determine the oil content. It would, 
therefore, seem that we have available all factors 
necessary to an assignment of relative values when 
sufficient wells are drilled to delineate the pool 
The application of such values would, of course, 
be subject to adjustment as development in the 
field progressed. A development program in the 
early stages of the pool designed to contribute the 
maximum of information along these lines should 
make such a method applicable to unit operations 

E. H. Griswold, Petroleum Engineer, Ponca 
City: The original distribution of oil and gas in 
a pool and the relative proportions underlying each 
individual tract can be very closely determined by 
the drilling of several representative test wells and 
obtaining the following data before opening any 
of the wells for production: (a) Thickness of 
producing horizon; (b) Porosity of producing 
horizon; (c) Water level; (d) Bottom hole rock 
pressures; (e) Gas saturation; (f) Oil saturation 

In the belief of the writer, the above method 
can be satisfactorily applied to all pools producing 
from sandstones. Its application to fields produc- 
ing from limestones will be only in the most. gen- 
eral and broad manner because of the eccentric and 
non-homogeneous character of the producing for- 
mations. 

Conclusion 


From the foregoing expressions it is clear that 
engineers are of the opinion that methods can be 
devised whereby the relative content of adjacent 
tracts in the common pool can be determined with 
justice to all parties. To this time there has been 
no great need of developing accurate technique on 
this problem, but if it becomes a regular procedure 
in oil field development, engineers will soon evolve 
methods for determining these facts with a very 
great degree of reliability and sufficiently close to 
do substantial justice to all parties. As better 
methods are found from time tg time they can and 
will be applied. 
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= Ludy - = -< = 4 » —— occupy the same, rate, whether European or Amer- 
ay Gefen hats inal rs ane tiniin ake plan, and arrival date, including definite infor- 
en Col bse aii , the ne whether such arrival will be in the 
tter ‘ ae E 850to 450 450t0 sso Orming oF evening. 
and 7 A 6.00to 800 12.00to 1400 ... Reservations should be made as early as pos- 
E 350to 5.00 7.00to 9.00 sible. 
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Indiana’s New Plan for Bar Admission 
HE long fight of the Indiana State Bar Associa- 
tion to obtain a more satisfactory method of 
insuring the qualifications of applicants for admis- 
sion to the Bar seems to have had a successful issue, 
according to a dispatch in the Chicago Tribune. 


3AR ASSOCIATION JOURNAL 


The last session of the Legislature passed an a 
giving the Supreme Court “exclusiye jurisdictio: 
to admit attorneys to practice law in all courts « 
the State, under such rules and regulations as 
may prescribe,” and the Supreme Court thereupo 
proceeded to take appropriate action 
At the annual meeting of the State Bar 

ciation, held early in July at LaFayette, Indi: 
Chief Justice Clarence Martin, of that court, 
nounced the regulations which will henceforth go 
ern admissions. There is to be a State Licensin; 
Board, consisting of five members, to conduct ex 
aminations for admission three times a year. The 
3oard, as announced by thi 
Prof. Bernard C 
Gavit, Bloomington, professor in Indiana universit\ 
First 
Columbus, formerly judge of the Bartholomew Ci 


personnel of the new 
Chief Justice is as follows: 


school of law, district; Julian Sharpnacl 


cuit court, Second district; Remster A. Binghan 
Indianapolis, Third district; Milo N. Feightner, 
Huntington, Fourth district, and Lenn J 

South Bend, Fifth district. 


(are 


Tentative Program of the Fifty-fourth Annual 


Meeting 
(Continued from page 515 


presentation of other such certificates, will enable 
members to secure tickets to Atlantic City and re 
turn for fare and one-half. These tickets will be on 
sale in the Western States, September 4th to 6th 
inclusive, and September 10th to 16th, inclusive. and 
Atlantic City 
on or about September 5th and on subsequent dates 
The ticket purchased will be good for return trip to 
point of origin, returning over the route 
traveled in going to Atlantic City, provided return 
trip is concluded within the time limit prescribed 
on railroad ticket 


in territory not so far removed from 


Same 


In addition to the above, round trip fares on 
basis of fare and three fifths have been authorized 
with return limit 30 days from date of sale 

As summer tourist tickets on a lower basis than 
round trip identification certificate plan fares will 
be in effect from Arizona, California, Idaho, Ne 
vada, Oregon and Washington, identification cer- 
tificates are not required by members living in those 
states. Tickets on sale daily from May 22 to Sep 
tember 30, inclusive, with return limit October 31, 
1931. 

Before purchasing tickets members in other 
states should consult their local passenger agent 
concerning the possibility of securing lower rates 
which might be authorized after publication of this 
program. 





CENTRALIZATION OF POWER IN GOVERNMENT 





(ransfer of Power Is Effected by the Simple Process of Giving Some Official in Execu- 
tive Branch of Government the Power to Decide All Questions of Law or Fact 
\rising in Administration of a Particular Law, Coupled With Provision His 
Decision Shall Be Final and Conclusive 


By O. R. McGurre 


Counsel to Comptroller General of United States 


HE people of the colonial governments insisted 
on large powers for their legislatures and cor- 
respondingly small powers for their executives. 
Throughout the Revolutionary War period, and to 
the adoption of the Constitution of the United 
States in 1787, executive power in both national and 
state affairs was wholly subordinate to legislative 
owers. Slowly but steadily since the adoption of 
he Constitution executive power in ordering the 
affairs of American citizens has been on the in- 
rease, until now, in some instances, the Executive 
can defeat the legislative intention and do it ac- 
yrding to law. Why and how has the pendulum 
scillated from one extreme to the other? 

During the colonial period the legislatures 

ere the elected representatives of the people and 
vere the only bulwark between the colonials and 
their governors, who were appointed by a distant 
and unsympathetic English king or proprietor. It 
vas but natural that such colonial bills as were 
permitted to become law should have as their con- 
stant tendency the exaltation of the majesty of the 
people—a general tendency to circumscribe and 
render impotent the power of an English king and 
ministry in colonial affairs. 

When the governmental bonds between the 
colonials and their English king were rent asunder, 
there was removed all restraint over this demand 
f the people that the powers of their legislatures 
be increased and that all executive powers be re- 
duced to a minimum, even though such executives 
were then elected either directly or indirectly by 
the people themselves. The inefficient support of 
the colonial armies and the ineffectual attempts of 
1 legislative-ridden government to maintain peace 
ind security during the years immediately follow- 
ing Yorktown convinced Washington, Hamilton, 
Morris and others, that somehow a strong executive 
government must be restored. 

The results of their labors are a part of history 

and of the Constitution of the United States, ex- 
cluding the sumptuary and regulatory legislation, 
made a part thereof in later years. These Fathers 
of the Constitution and believers in a strong execu- 
tive government were for the most part the founders 
and leaders of the later Federalist Party—a party 
which insured the perpetuation of its doctrines by 
the elevation of John Marshall—one of its younger 
members—to the Chief Justiceship of the Supreme 
Court of the United States, with power to declare 
unconstitutional and void such legislative acts as 
conflicted with the Chart of Government. 

However, reaction to Federalist rule with its 


545 


insistence on a strong executive led to the Jeffer- 
sonian and the Jacksonian periods in American his- 
tory, which may be characterized generally as 
exaltation of the power of the people, through Con- 
gress and the State legislatures. This reaction 
descended to the extreme of dividing the City of 
New Orleans, for instance, into three separate 
municipalities, with separate legislative bodies— 
presumably so that the government of the City 
could be brought close to the hands of the people. 
The tide of struggle between those believing in a 
strong executive government and those believing 
in a strong legislative government has ebbed and 
flowed—first one and then the other in the ascendant 
—until in recent years when the struggle has taken 
a different tack. 

Such, in broad outline, is the history of achieve- 
ments in American Government. There has been a 
similar ebb and flow in the tide of English Govern- 
ment. The present tendency in England is per- 
tinently described by her learned Lord Chief Justice 
Hewart, in his recent book entitled “The New 
Despotism,” as follows: 

“Writers on the Constitution have for a long time 
talked that its two leading features are the sovereignty 
of Parliament and the rule of law. To tamper with either 
of them was, it might be thought, a sufficiently serious 
undertaking. But how far more attractive to the ingenious 
and adventurous mind to employ the one to defeat the 
other, and to establish a despotism on the ruins of both! 
It is manifestly easy to point a superficial contrast between 
what was done or attempted in the days of our worst Kings 
and what is being done or attempted today. In those 
days the method was to divide Parliament—and it failed. 
In these days the method is to cajole, to coerce, and to 
use Parliament—and it is strangely successful. The old 
despotism, which was defeated, offered Parliament a chal- 
lenge. The new despotism, which is not yet defeated, 
gives Parliament an anaesthetic. The strategy is different 
but the goal is the same. It is to subordinate Parliament, 
to evade the courts, and to render the will, or the caprice, 
of the Executive unfettered and supreme.” 

The same struggle is present today in both 
Federal and State Governments, but instead of the 
increase in Executive power being generally urged 
by one political party and denied by the other, as 
has been the situation during the most of our his- 
tory since 1787, we find members of both of the two 
political parties on both sides of the struggle. In 
actual practice there are no divisions of political 
lines in this matter. The same individuals may be 
found at different times both urging and opposing 
increases in Executive power, with corresponding 
increase or diminution of legislative and judicial 
power. 

How does this take place; The method is 
quite simple and is clearly described by the Honor- 
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able James M. Beck, former Solicitor General of the 
United States, in a recent speech from the floor of 
the House of Representatives, as follows: 


“I want to consider first what was the genesis of such 
a provision which proposes to transfer an almost 
absolute power of taxation on every article of merchandise 
within a given minimum and maximum to the President 
of the United States. Having had some experience with 
the executive branch of Government, I suspect that this 
proposal did not originate in the Committee on Ways and 
Means. I suppose it arose in the mind of one of those 
theoretical economists who had recently been a professor 
in some college, and they are as full of ideas as a dog is 
full of fleas—who first persuaded the Tariff Commission to 
do what every other Government bureau does, namely, hav- 
ing acquired power to reach out for more power. Having 
persuaded the Tariff Commission, and the Tariff Commis- 
sion having persuaded the Treasury Department, the Treas- 
ury Department then sends the recommendation to the 
Committee on Ways and Means, and, as an administrative 
measure, the Committee concludes that the greater wisdom 
of the Executive branch of the Government should prevail; 
and as Congress accepts the recommendation of the Com- 
mittee on Ways and Means, an ancient power of Congress 
is transferred to the Executive because the governmental 
bureau seeks more power.” 


Incidentally, it may be remarked that, notwith- 
standing strong opposition, Congress in this instance 
—as in many others—did accept the recommenda- 
tion of the Committee on Ways and Means and did 
transfer the taxing power in question to the Execu- 
tive—either for good or ill is beside my point that 
there is a constant process of transfer of legislative 
power—the power of the people—to the Executive 
and in such a manner that “the will, the caprice of 
the Executive is unfettered and supreme” as to such 
transferred powers. 

Again, Congressman Will R. Wood, Chairman 
of the House Committee on Appropriations, raised 
his voice at the last session of Congress against a 
similar proposed augmentation of Executive power, 
as follows: 


“Mr. Chairman, the only purpose of this amendment 
is that the enforcement of this act, if it becomes law, shall 
be no different from the enforcement of any other act of 
this Congress, in so far as the Comptroller General is 
concerned. I appeal now to every Member of this House 
on both sides of the Chamber who was and is in favor 
of the continuation of the budget system and supervision 
of the Comptroller General to vote for this amendment. 
As I said here yesterday, to my mind, the adoption of the 
budget system together with the Comptroller General, has 
been the greatest agency for saving that this Government 
has ever known. If you want to break down that system, 
you have presented in this bill without this amendment a 
splendid opportunity to do it. 

“Today we are spending through the Veterans’ Bureau 
an amount equal to the customs receipts of this country. 
We are spending through the Veterans’ Bureau an amount 
nearly equal to one-fourth of all the money derived through 
the income tax. If this bill becomes a law, I expect that 
within a very short time we will be spending more than 
forty per cent of the income tax. Is it possible, in view 
of our desire for better business conduct of this Govern- 
ment, that we want to break down this agency which has 
been of so much value in the years that have passed since 
its adoption? It can be of no particular good if that be 
done but it will be of incalculable damage to the Govern- 
ment of the United States and to the finance of the United 
States.” 


The Comptroller General is the agent of the 
Congress in seeing that public moneys are spent for 
the purposes for which appropriated, and the amend- 
ment discussed by Chairman Wood was to strike 
out of a Veterans’ Bureau bill a provision which 
would surrender such control to the Director of the 
Veterans’ Bureau through making his decisions on 
questions of law and fact final and conclusive, ex- 


cept in certain limited instances not here mate: 
The House responded to the plea of Chairn 
Wood and voted overwhelmingly to strike the ; 
vision from ‘the bill. However, the same provis 
was placed back in the bill on the floor of the Sen 
without discussion, was approved in conference, 
came part of the law, and again the American 1 
ple transferred to the uncontrolled discretion « 
comparatively minor Government official the « 
trol over the expenditure of vast sums of pul 
money for relief of soldiers of the late war 
their dependents. 

This transfer of power is effected, as in 
Veterans’ Bureau bill mentioned, by the 
process of giving some official in the executi 
branch of the Government—an official who is g« 
erally not elected by the people but who is 
pointed for a comparatively short term of office, 
during the pleasure of the President, and thus su 
ject to political control—power to decide all qu 
tions of law or fact arising in the administration 
the particular law, coupled with a provision that his 
decision shall be final and conclusive. That is 
there is to it. No matter what public or private 
rights are involved, and no matter how important 
these rights may be, there is no appeal either to th 
Congress, as the elected representatives of the peo 
ple, nor to the courts, from any decision that may 
be made by the individual who happens to hold the 
particular office, or of the individual who may be 
acting for him. As it is ordinarily impossible for 
such officer to personally study each and every case 
that must be decided under the particular law, such 
a provision, in practice, generally means that som: 
subordinate employee prepares the decision and 
promulgates it in the name of the particular officer 
designated by law. 

The result of such a procedure is at least two 
fold. The aggrieved person, who may or may not be 
entitled to the relief demanded, resorts to politica! 
pressure through the Senators and Congressmen 
from his State on the officer empowered by law to 
render the decision or to change the decision ren- 
dered so as to give him the relief sought. If political 
pressure is unsuccessful and the relief is a claim for 
money, such individual and his friends insist that 
the Senators and Representatives from his State 
introduce and secure the passage of a private bill 
specifically directing that the claim be paid. The 
individual who has a claim unjustly denied and i 
without political influence is simply unfortunate. 
So, also, is the public. It must pay a claim improp- 
erly allowed. 

There is a further result aptly stated by Lord 
Hewart, as follows 


sim] 


“What is likely to be the effect in the long run, upon 
the mind of that official if he knows beforehand that any 
decision which he may give, however unreasonable it may 
be, and how little capable of being coordinated with other 
decisions given in a similar way, can not in any circum- 
stances be questioned before a judge? Nobody imagines 
- he approaches the task with the conscious intention 

doing an injustice. But it is tolerably obvious that in 
pe a case different considerations may apply from those 
which would naturally lead up to an extremely careful 
and well considered system where every decision was made 
with a knowledge that at any moment both it and the rest 
might have to be explained and defended in public before 
an impartial investigator.” 





CARNEGIE FOUNDATION'S 1930 REVIEW OF 
LEGAL EDUCATION 





By WiLL SHAFROTH 
Advisor to the Association’s Council on Legal Education 


HE 1930 Annual Review of Legal Education 
by Alfred Z. Reed, published by the Carnegie 
Foundation for the Advancement of Teaching, 
ls with the subject of the extent to which admis- 
n to the bar is controlled by the Courts or by 
legislatures of the several states. It does not 
e the same broad interest as, for example, Mr. 
ed’s last year’s discourse on the subject of the 
ulcating of ethical standards in the law student, 
luding the constructive suggestion of a Junior 
r, and the question of practical training in law 
ols, but for bar examiners, judges, committees 
1 legal education and for students of our political 
titutions it 1s even more interesting. 
Mr. Reed points out in detail the reasons why 
gislatures have taken upon themselves in certain 
ses promulgation of rules governing the right to 
actice before the courts of the state, although the 
wer to regulate this privilege is in its nature in- 
herent in the judicial rather than in the legislative 
ranch of state government. The summary which 
makes dividing the states into five classes ac- 
ding to the amount of control in each which is 
held over bar admissions by the legislature and by 


in 1921, secured the approval of the American Bar 
Association to the recommendation of two years 
pre-legal college work and three years in an ap- 
proved full time law school or four years in an ap- 
proved part time school for all candidates for the 
bar, it was on the ground that the public rather 
than the legal profession would be _ benefited 
thereby. William Howard Taft, John W. Davis, 
Silas Strawn and the other eminent men who have 
joined this crusade did so on the same grounds. 
The agitation for more preliminary education and 
a longer period of legal training has only had the 
success which it now enjoys because it is founded 
on the fact that unqualified lawyers do an untold 
amount of damage to the general public who are 
their clients. True, the unqualified practitioner or 
the knave will generally be found out in the long 
run, but in the meantime his clients will have suf- 
fered irreparable loss. And, of course, the theory 
of a small and class conscious bar is a mere fiction 
at the present time. Ten years ago we had one 
lawyer for every 170 families in the country, and 
since that time our legal population has increased 
far faster than our total numbers, so that it is now 


suc! ‘ . : : : - 

to the courts is most enlightening. It shows that estimated that we are issuing at least twice as many 
18) c ‘ . . . . . . 
=. there is a very strong tendency in states where the new licenses every year as are required to maintain 
a ualifications for admission are fixed by the courts the number of lawyers at its present figure. 
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1 the portals of the bar to be more closely guarded 
han in those states where the legislature has laid 
lown the rules for admission. It is still true that 
many of the lay public whom the legislators repre- 
ent hold the Jacksonian view that the opportunity 
to practice law should be open to all, and that the 
public will readily discover who is a competent 
lawyer and who is not. 

Undoubtedly the reason for this opinion of the 
layman is that he thinks the lawyers, by restricting 
lmission to the bar to those who have certain 
ualifications, are trying to set up an exclusive guild 

n order to withhold the license to practice from all 
ut a sacred few who will thus have a monopoly of 
the legal business and become much more class 
onscious than they are at present. By the average 
lawyer this suspicion, however unjust, of the mo- 
tives of the profession by the lay public is not fully 
ippreciated and there is too little realization among 
practitioners of the actual opinion in which their 
alling is held by the rank and file. Sandburg’s bit- 


The tendency to secure higher standards of ad- 
mission through the courts has been recognized in 
many instances by advocates of stricter qualifica- 
tions for entry to the bar with the result that in 
six states’ during the past year bills have been or 
are about to be introduced in the legislature giving 
the power over admission to the bar either to the 
supreme court or to officials of the bar organiza- 
tion with the consent of the supreme court. In three 
more states* the courts recently promulgated rules 
increasing the qualifications for candidates taking 
the bar examinations. The legislatures of two more 
states* during their last sessions passed specific 
bills raising the minimum requirements for admis- 
sion. 

This tendency to put the matter in the hands 
of the court is a verification of what actual experi- 
ence has shown in reference to the comparative effi- 
ciency, in the matter of standards, of court and 
legislature, which is so well illustrated by Mr. 
Reed’s table. Of course the courts, however desir- 
able that condition might be, are not entirely free 


upon ter satire in which he says, “Why does a hearse 

bere horse snicker hauling a lawyer away?” is not a_ from political influence, and therefore in many cases 
a ereat exaggeration of the way some people feel. it is a happy solution for the legislature to delegate 
-um- Of course, as a matter of fact the reform in re- to them the power to fix standards, thereby obviat- 
rines quirements for admission to the bar, which has ac- ing the charge of any usurpation of power by the 
ry quired real impetus only in the last ten years, is judicial branch. 

hose based entirely on the public welfare and not on the This Annual Review forms another chapter in 
reful preservation of the rights of the legal profession. the already large contribution to the field of legal 
nade It is in no way a movement on the part of the bar - 


rest 
‘fore 


to restrict its numbers so that there may be more 


business for those who are left. When Elihu Root, 


1. Arizona, Georgia, Indiana, Iowa, South Dakota, Utah. 
2. Kentucky. New Hampshire, New Jersey. 
8. California, North Dakota. 
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education which has been made by the Carnegie two previous publications of the Foundation d 
Foundation for the Advancement of Teaching. Mr. ing with legal education, one, “The Common La 
Reed, its author, first became known to students of and the Case Method,” being a thorough 
this subject by his comprehensive volume issued in scholarly discussion of this manner of teaching 
1921, known as “Training for the Public Profession by Dr. Joseph Redlich, and the other, “Justice 
of the Law,” following an extensive investigation the Poor,” oy Mr. Reginald Heber Smith, wl 
by him of the individual law schools of this coun- pointed out the defects in our existing adminis 
try. This was a very complete and valuable sur- tion of justice in regard to the poor litigant 
vey of the historical development of legal education In 1928 a more detailed study of individual 
in the United States, of the different types of law schools and problems of legal education by 
teaching, different kinds of law schools and of the Reed was published by the Foundation under 
relations of bar examinations and of professional title of “Present Day Law Schools in the Uni 
organizations to the teaching of the law. In 1915 States and Canada.” The Annual Review, whic 
for the first time a reliable and complete list of issued each year, contains a summary of the 
established degree-conferring law schools had been mission requirements in this country and Canada 
published, and in 1920 their entrance requirements which is the most complete and concise of any 
and length of course were made available to the pro- available today, and, in addition, discussion of some 
fession by the same author. This listing of the problem in the field of legal education which is of 
law schools has been continued in the annual publi- current interest. While the Foundation in these 
cations of the Corporation, and the accompanying documents preserves its own independent point of 
tables which go with it have shown in a very inter- view, it has shown itself ready to cooperate wit! 
esting manner the development of different types bar associations or law school organizations wh 
Mention should also be made of are interested in advancing legal education 
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THE SUPREME LAW OF THE LAND 


Story of a Louisiana Murder Case Which Jury Decided According to the Law of Moses and 
the Prophets to the Great Disgust of Court and Prosecuting Attorney—The Mysterious 
Lawyer for the Defense Who Came, Conquered and Disappeared Into the Unknown 


By H. H. WuitTe 
Member of the Alexandria, La., Ba 


American Bar Association Journal reads in class of “wool hat boys who live at the forks of 
part as follows: “Before going into a court’ the creek.” Their like could have been found, and 
room, many lawyers consult the Bible to find out probably their kin in the coves and ravines of the 
‘the law of Moses and the prophets, Christ and the Great Smoky Mountains, and they had engaged in 
Apostles.’ Many a judge and jury have been in- a quarrel the day before the killing, but no suff- 
fluenced by an apt quotation from the Bible.” cient motive for murder was shown on the: trial 
About thirty-five years ago I saw a murder The jury panel was largely made up of small 
case decided on what the jury supposed to be the farmers, most of them plain, honest God-fearing 
“law of Moses and the prophets’—to the great dis- men, who were devout members of the Methodist 
gust of the presiding judge and the district attor- or Baptist country churches, and who believed the 
ney, and to the perversion of justice. sible from “kiver to kiver” and considered anyone 
The time was about 1895, the place the court an infidel who did not believe that the Almighty 
house in Alexandria, Rapides Parish, Louisiana; had personally dictated it in the form of the King 
the case, The State of Louisiana versus Hiram James version. One of them, however, was a Jew 
Powell, charged with the murder of Ezekiel Bell. The facts in the case were as follows: 
Powell and Bell both belong to that class of B 
‘ ¢ pte es sell had 
one hundred per cent. Americans whose ancestors 
brought with them to the pine hills of central 
Louisiana the feudist principles of their fathers, 
and believed in the lex talionis—a tooth for a tooth, 
an eye for an eye, and a life for a life. Both par- 


A N advertisement in a recent number of the ties were sawmill laborers and belonged to th 


returned to his little home from a 
day’s labor in the sawmill. He was seated on a 
rawhide bottom chair in the kitchen playing with 
one of his babies while his wife was cooking sup- 
per. The night was warm and the window open 
The ground around the house was soft from recent 


rains. It was quite dark, but the kerosene lamp 


*The facts herein stated are true as they arise to my mind through 


the mists of thirty-five years Only the names given are fictitious 


















ice 


wh 


ana 
s and 


us 


the 
ks 
|, and 
f the 
ed in 
suff- 
trial 
small 
aring 
odist 
1 the 
yone 
ghty 
King 
Jew 


with 


sup- 
pen 

cent 
amp 














THe SupPREME LAW OF THE LAND 549 





the kitchen shone brightly through the open 
ndow. 

Bell was shot dead with a load of buckshot, 

hile his baby was in his arms. An eyewitness saw 

well poke the gun through the open window, 
eard the report of the discharge and saw Bell fall. 
fhe shotgun was almost immediately found in 
Powell’s possession, with one barrel loaded with 
ickshot, the other recently fired. Tracks leading 

and from the window fitted Powell’s shoes and 
ere identified by the impression of a patch on one 
f them. The parties had quarreled the day before 

the sawmill, but no one testified as to what the 
uarrel was about 

The evidence as above stated consisted of 
lirect positive and unimpeached testimony of an 
eyewitness of good character, supported by an 
ibundance of circumstantial evidence, and the 
showing of previous difficulty between the men. 

Powell had no means with which to employ 
ounsel, and so strong was the evidence and so 
high the feeling against him that it was with diff- 
culty that the court succeeded in getting one of 
the younger lawyers at the bar to accept an assign- 
ment for the defens« 

Just as the case was called, an old man entered 
the court room. He announced that he was Mr. 
l‘ields of Texas, that he was a practicing lawyer, 
that without fee or hope of reward as a friend of 
the Powell family of former years, and at their re- 
quest, he had come to offer his services for the de- 
fense. Powell accepted the offer of Mr., or as we 
afterwards called him “Judge,” Fields, and the 
young man who had been assigned to the defense 
withdrew from the case. 

The appearance of Judge Fields was striking. 
He appeared to be about seventy years of age, was 
tall but stooped and leaned on a large hickory stick. 
His beard was long and white, and his grey hair 
hung in masses to his shoulders. He wore a coat 
and trousers apparently of Kentucky jeans, a blue 
hickory shirt open at the throat, without cravat, 
and his hat was of the Texas ten gallon style— 
dirty, old and worn. His general appearance was 
that of an old frontier farmer and hunter, but his 
eye was keen and his manner dignified and self- 
possessed. 

Both sides announced ready. 

The jury of twelve was called into the box 
and sworn on their voir dire to answer such ques- 
tions as should be put to them as to their qualifi- 
cations to serve on the jury “So help them God.” 

The state challenged one or two of the younger 
and more reckless looking jurors, and took only 
those who swore that they had no scruples against 
capital punishment 

When jurors were tendered, Judge Fields made 
but few challenges. He, like the state, excused one 
or two of the younger and less responsible looking 
men. He accepted only men of family who declared 
that they were in favor of law and order, belonged 
to evangelical churches—which meant with them 
the Methodist or Baptist—and who believed abso- 
lutely and unqualifiedly in the Holy Bible as the 
sole and only rule and guide of faith and conduct. 

Finally the Hebrew was reached—fat, flashily 

nd bedecked with heavy rings and watch 
lds glanced at him and said: “You 
The color rose to the face 


dressed, and 
chain. Judge Fi 


are a Jew, are you not?” 






of the Hebrew and the veins in his neck swelled 
as he affirmatively answered what he considered to 
be an insult to him and to his race. He was ac- 
cepted. 

We who were onlookers thought that Judge 
Fields had surely taken a “hanging jury” and had 
grossly offended the only man on the panel who 
might reasonably have been expected to be in favor 
of less than a capital verdict. 

The state adduced its evidence, proved the cor- 
pus delicti, and the venue. The murder was shown 
by Bell’s wife, the eyewitness who saw the shoot- 
ing, and the corroborating evidence which we have 
already set forth. 

Judge Fields did not ask a single cross ques- 
tion of any state’s witness, and, when the state 
closed, did not offer a single witness for the de- 
fense and did not even put the accused on the stand. 

Again we thought and whispered to each other 
that the old ignoramus was throwing away the life 
of his client. Some sympathy was even felt for the 
defendant who had apparently been deserted by his 
own lawyer. 

When the state closed the District Attorney 
concisely, persuasively and powerfully presented 
the case for the prosecution and closed with a de- 
mand for the capital verdict “guilty as charged in 
the indictment.” 

Then Judge Fields arose, apparently with dif- 
ficulty and leaning heavily on both hands clasped 
over his stick, and began his address for the defense 
in a hardly audible voice. 

His speech, as nearly as I can recall it, was 
about in the following words: 

“Gentlemen of the jury, when you were sworn 
in this case you each of you declared that you were 
men of family, home owners and home lovers in 
Rapides Parish, Louisiana; that you were religious 
and all but one of you members of one of the great 
evangelical churches which teaches and perpetuates 
on earth the doctrines of him who gave his life on 
Calvary. 

“Each of you, except one, swore that he be- 
lieved in the whole teaching of the Holy Bible, both 
the Old and the New Testaments as the word of 
God given to men by which they could shape their 
faith and rule their conduct, and that it was the 
foundation and substance of all law both human 
and divine.” 

Then, straightening up and with increasing 
volume of voice and growing eloquence he said, 
pointing to the Hebrew: 

“And one of you declared that he belongs to 
that great race which gave to the world Moses the 
lawgiver, and Jesus Christ the Saviour of Man. And 
now gentlemen of the jury, the law of Moses as 
given to him by God amid the thunders of Mount 
Sinai, which law was affirmed by him who came 
not to destroy the law and the prophets but to ful- 
fill, declares that ‘out of the mouth of two witnesses 
shall every fact be established’ ; and still here comes the 
great State of Louisiana and asks you, who believe 
all the law and the prophets to convict this man 
and to send his soul unpardoned into the presence 
of its maker, on a less degree of evidence than 
would have satisfied Moses, the great lawgiver him- 
self. 

“Can you gentlemen go home to your dwell- 
ings tonight and be satisfied if you have sent this 
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man to the gallows and made his children father- 
less and his wife a widow on the evidence of only one 
eyewitness, when Moses himself would have required 
at least the testimony of two eyewitnesses to the kill- 
ing ?” 

By this time the old man had straightened to 
his full height, one hand rested lightly on the end 
of his walking stick—with his other he was making 
effective gestures. He looked like one of the proph- 
ets of old and the effect on the jury and audience 
was electric. The thunders of Sinai could almost 
be heard and the lightnings seen, and Moses him- 
self seemed to appear in all the majesty of his 
mighty presence. 

The District Attorney attempted in vain to still 
the tide of feeling. He ably summed up the case 
for the state and reminded the jury that they were 
sworn to decide on the law of Louisiana as it 
should be given them in charge by the Judge and 
not on the law of Moses. 

The Judge charged the jury to the same effect. 
Not a bill of exception to evidence or charge was 
reserved and the jury retired to deliberate. 

In a very few minutes they returned announc- 
ing that they had unanimously agreed. The verdict 
was read, and it was “not guilty.” 

The jury was discharged, the accused released 
from custody and Judge Fields with a dignified 
bow to the court withdrew from the room, and 
was seen no more in Alexandria. He appeared out 
of the night and vanished into the night. 

No greater exhibition of masterly legal tactics 
and of the force of religious opinion aroused by 
eloquence was ever seen in any court. 

The jury proved that at least in the “Bible 
belt” of the South, the law of Moses was the su- 
preme law of the land. 


The Lawyers Club of Bergen 
County, New Jersey 


3y L. STANLEY Forp 
Member of the New Jersey and Ohio Bars 


ECENTLY articles have appeared in the AMERI- 
CAN Bar AsSOCIATION JOURNAL giving accounts 
of the junior Bar organizations in several of 

the larger cities; namely, Los Angeles, San Fran- 
cisco and Oakland, California, and Washington, 
D. C. In order that the members of the Bar in 
general may not be led to believe that this move- 
ment is confined to the larger centers alone this 
article is written. 

In the early part of 1930 some of the younger 
members of the Bar here in Hackensack, New Jer- 
sey, which is the County Seat of Bergen County, 
felt the need of an association of and for the more 
recently admitted practitioners. They believed that 
the young attorney had little in common with the 
older established members of the Bar, or rather, 
to put it the other way, they were convinced that 
the older attorney would find little to interest him 
in those problems most acute to the younger men. 


Consequently it was decided to organize this club 
to work in conjunction with the established Count 
3ar Association. 

On March 10th, 1930, the Lawyers Club of 
Bergen County was incorporated under our “Act 
to Incorporate Associations not for Pecuniary 
Profit.” The purposes of the club, as set forth 
its charter and in its constitution, are: 

“To promote the general welfare of 
younger members of the Bergen County Bar; 
advocate and endorse legislation in the interest 
the legal profession; to encourage its members 
increase their own knowledge of the principles a: 
practice of law to the end that the standards of t 
profession may be raised; and to foster among 
members a feeling of fraternity and mutual con 
dence. This club shall not take any active part 
any distinctive political measure, act or party, n 
shall it endorse any candidate for public offic 
excepting, however, candidates for any county 
state Judgeship.” 

Here in New Jersey the problem of limiti: 
the age of the members was more or less decided 
for us. This is so because the English system of 
two classes of lawyers is followed here in this 
state. When one is first admitted to the Bar, he 
is admitted as an Attorney-at-Law and it is not 
until after he has practiced for a period of thre« 
years and successfully passed a second examina 
tion that he is admitted as a Counsellor-at-Law 
Consequently the membership in our organization 
was limited to Attorneys-at-Law. Our constitu 
tion provided, however, that nothing therein con 
tained should be construed to exclude from mem 
bership any member who thereafter becomes a 
Counsellor-at-Law, but it is the purpose of the club 
to maintain it as a younger men’s organization 
The membership now consists of approximately 
thirty-five Attorneys-at-Law who practice in this 
county. 

The club meets on the first and third Friday 
evening of each month excepting the months of 
July and August. The first meeting night in each 
month is devoted to the general transaction of 
business and a round-table discussion of important 
points of law, which have been previously assigned 
to several of the members by the Chairman of the 
Educational Committee. The member to whom 
the particular point is referred prepares himself 
and leads the discussion of that point. These dis- 
cussions have proven themselves very valuable. 
The third Friday night of each month is devoted 
to a lecture by a leading member of the Bar or 
Judiciary of our county or state. During the past 
year we have followed the plan of having lectures 
delivered on practical subjects, especially concern- 
ing the trial of cases with the special request to 
the speaker to emphasize points which are entirely 
overlooked in the usual law school curricula. 

Possibly a list of the topics upon which lec- 
tures were given, each by an expert in his particu- 
lar line, will indicate something of the ground cov- 
ered at these lecture meetings. The following were 
included: 

“The Trial of a Litigated Case in the Court of 
Chancery,” “The Trial of a Criminal Case,” “The 
Revised Mechanic’s Lien and Its Practical Appli- 
cation,” “Some Hints on the Trial of a Civil Case 
Before the Court and Jury,” “Orphans’ Court 
Practice,” “The Art of Cross Examination,” “The 
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Witnesses,” “Ex Parte 
rce,” “Judicial Construction and Interpreta- 
of Wills,” and “The Work of the Judicial 

( cil, as created by our Legislature in 1930 for 
purpose of studying conditions and making 
ymmendations toward simplifying the practice 

speeding up the functions of our various tri- 


ination of Expert 


1 
dis 


In addition to the educational program carried 
by the club, we have sponsored the amend- 
of the ‘ractice in the several Dis- 
Civil Courts in County, and have secured 
pproval thereof by the several Judges of those 
ts. The amended primarily to 
the dispositior cases, and we believe that 
amendments wil considerably along 
e lines. 
\ Special Committe 


Rules of 


rules were 


issi1st 


of the club is now work- 
on the drafting of legislation, to be sponsored 
our organization to more definitely limit the 
ctice of law in this state to members of the 

While we have some legislation along these 
s, now we are of the opinion that the same is 

idequate to remedy the existing conditions. 
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Committee of the club is 


Another Special 
gathering data from the several states in the 
United States, concerning the manner in which 
3ar examinations are given and the manner in 
which successful applicants are sworn into office, 
which information is to be used in an application 
to our Supreme Court to change the manner in 
which successful applicants are sworn into office 
in this state. 

Weekly luncheons are held by the club purely 
for the social contact between its members. In 
addition to the weekly luncheons, the social activi- 
ties of the club also include an annual dinner. 

Taken as a whole, we are more and more con- 
vinced that our club fills a definite need and we 
highly recommend the formation of similar organ- 
izations to the younger members of the Bar 
throughout the country. 

If any one is interested in securing more in- 
formation concerning the organization and opera- 
tion of our club, the writer of this article, whose 
address is 210 Main Street, Hackensack, N. J., 
would be more than pleased to receive communi- 
cations from those interested. 


LETTERS OF INTEREST TO THE PROFESSION 


The Promise to Bear Arms as a Prerequisite to 
Naturalized Citizenship 


ror, AMERICAN Bar ASSOCIATION JOURNAI 
= United States Supreme Court recently denied citi- 
zenship to 


Reverend Douglas Clyde Macintosh because 

was unwilling to promise in advance under oath to bear 

ms im any wat wl this country might wage even 
ugh he considered it unjust 

In his petition Reverend Mr. Macintosh was asked, “Have 

read the following oath of allegiance? [Here quoting] 





hat I will support and defend the Constitution of the 
nited States against al] enemies, foreign and domestic; 
at I will bear true faith and allegiance to the same; that 
take this obligation freely, without any mental reserva- 
’n Or purpose of evasior Are you willing to take this 
ith in becoming a citizen?” To this question he answered 
Yes.” He was al the further question, “If neces- 
iry are you willing to take up arms in defense of this 
untry?” To this question he answered “Yes, but I should 
vant to be free to judge of the necessity.” He later ampli- 
fied his answers la willing to do what I judge to be 
the best interests of my country, but only in so far as 
can believe that this is not going to be against the best 
terests of humanity in the long run. I do not undertake 
to support ‘my country, right or wrong’ in any dispute 
vhich may arise and I am not willing to promise before- 
and and without knowing the cause for which my country 
may go to war, either that I will or that I will not ‘take 
1p arms in defense of this country,’ however necessary the 
war may seem to be to the government of the day.” He 
leclared that “his first allegiance was to the will of God,” 
that he was ready to give to the United States “all the alle- 
giance he ever had given or ever could give to any country, 
but that he could not put allegiance to the government of 





any country before allegiance to the will of God.” 

The Federal District Court for Connecticut denied the 
petitioner's applicati for citizenship upon the ground that 
since the petitioner would not promise in advance to bear 
arms in defense of the United States unless he believed the 
war to be morally justified he was not attached to the prin- 


ciples of the Constitution. The Circuit Court of Appeals 
reversed the decree of the district court but the United 
States Supreme Court sustained it by a five to four de- 
cision. Chief Justice Hughes wrote an able and vigorous 
dissenting opinion which was concurred in by Justices 
Holmes, Brandeis and Stone. The majority of the court 
were of the opinion that the Act of Congress impliedly re- 
quired that the applicant promise in his oath of allegiance 
to bear arms in defense of his country no matter if the war 
was, in his judgment, unjust and in conflict with the will 
of God. 

By act of Congress the alien applicant for citizenship 
is required upon oath to renounce foreign allegiance and 
to support the Constitution. The provision reads, “He shall, 
before he is admitted to citizenship, declare on oath in 
open court that he will support the Constitution of the 
United States, and that he absolutely and entirely renounces 
and abjures all allegiance and fidelity to any foreign prince 
potentate, state or sovereignity .; that he will support 
and defend the Constitution, and laws of the United States 
against all enemies, foreign and domestic, and bear true 
faith and allegiance to the same.” 

The minority opinion refuses to interpret this Act of 
Congress as requiring a promise in advance to bear arms 
in defense of the Country. Chief Justice Hughes is of the 
opinion that this requirement should not be implied “be- 
cause such construction is directly opposed to the spirit of 
our institutions and to the historic practice of Congress. It 
must be conceded that departmental zeal may not be per- 
mitted to outrun the authority conferred by statute. If 
such a promise is to be demanded contrary to principles 
which have been respected as fundamental, the Congress 
should exact it in unequivocal terms, and we should not, 
by judicial decision, attempt to perform what, as I see it, is 
a legislative function.” 

Against the construction of this act of Congress as im- 
pliedly requiring a promise to bear arms as a prerequisite 
to citizenship, Chief Justice Hughes points out that while 
Congress has expressly laid down certain rules concerning 
the opinions and conduct of the applicant, as for example 
it is provided that no person shall be naturalized “who dis- 
believes in or who is opposed to organized government; 
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. or who is a polygamist,” there is no specific require- 
ment that one shall not be naturalized if by reason of his 
religious convictions he is opposed to war or is unwilling 
to promise to bear arms. Further, Congress has prescribed 
for over sixty years exactly the same oath for civil officers 
as is exacted of applicants for citizenship and there is no 
reason to assume that it should have a different interpreta- 
tion. Yet “when we consider the history of the struggle 
for religious liberty, the large number of citizens of our 
country from the very beginning, who have been unwilling 
to sacrifice their religious convictions, and in particular, 
those who have been conscientiously opposed to war and 
who would not yield what they sincerely believed to be 
their allegiance to the will of God, I find it impossible to 
conclude that such persons are to be deemed disqualified 
for public office in this country because of the requirement 
of the oath which must be taken before they enter upon 
their duties.” Again he argues the promise “to support 
and defend the Constitution of the United States against 
enemies, foreign and domestic” exacted of civil officers 
could not be considered an exaction of a promise to bear 
arms by those who have religious scruples against war 
when there are many other methods of defense than bear 
ing arms. 

While the exaction of military service is not dependent 
upon the exaction of an oath to bear arms, the long estab 
lished practice of exempting from such service those who 
had conscientious scruples against it “confirms the view’ 
in Chief Justice Hughes’ mind “that the Congress in the 
terms of the oath did not intend to require a promise to 
give such service.” 

Chief Justice Hughes recognizes that in the domain of 
power a paramount duty of the State exists—“for govern 
ment may enforce obedience to laws regardless of scruples 
When one’s belief collides with the power of the States, 
the latter is supreme within its sphere and submission or 
punishment follows. But in the forum of conscience, duty 
to a moral power higher than the State has always been 
maintained. The reservation of that supreme obligation 
as a matter of principle would unquestionably be made by 
many of our conscientious and law-abiding citizens. The 
essence of religion is belief in a relation to God involving 
duties superior to those arising from any human relation.’ 

Chief Justice Hughes urges that such an oath is need 
less. “There is abundant room for enforcing the requisite 
authority of law as it is enacted and requires obedience 
and for maintaining the conception of the supremacy of 
law as essential to orderly government, without demand 
ing that either citizens or applicants for citizenship shal 
assume by oath an obligation to regard allegiance to God 
as subordinate to allegiance to civil power.” 

It is argued in the majority opinion that the Consti 
tution vests in Congress the power to compel the armed 
service of any citizen without regard to his conscientious 
scruples or objections to war, that the practice of exempt 
ing conscientious objectors from military service is de 





pendent upon the will of Congress. (It is well to observe 
that this is not disputed the applicant nor in the minor 
ity opinion.) From this the court concludes that if the 


applicant is admitted without a promise in advance to bear 


arms he will stand in a more favorable position than the 


native born citizen who may at any time be called upon 
even though a conscientious objector to bear arms in the 
service of his country The Court says: “The applicant 
for naturalization here is unwilling to become a citizen 
with this understanding He is unwilling to leave the 


service to the wisdom «<« 





question of his future military rf 
Congress where it belongs and where every native born or 


admitted citizen is obliged to leave it 


his is a misconstruction of the position of the appli 
cant. It is a crude fallacy in the reasoning of the majority 
that an applicant for citizenship who does not promise 
under oath in advance exempts hin self from military serv 





ice. If the government promised exemption from bear- 
ing arms on condition of his assuming the other duties of 


citizenship there might be some propriety in talking about 
his “precluding the government” tving its hands.” The 


applicant did not seek to become a citizen privileged above 
the native born citizens He recognizes the principle of 
the submission of the individual citiz to majority rule 





in a democratic country, he recognizes the fact that the 
government has power to regulate and restrain the con 
duct of the individual citizen under threat of imprisonment 
or other penalty. In declarin llegi ) government 
of the United States he 

the same subjection t T 
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native born citizen is under. He is not attemptin 


clude the government” or “stay its hand.” He only w 
to be placed on a par with the natural born citizen an 
come in on an unequal footing. No native born 

is required to take an oath that he will bear arms in 
war that Congress may see fit to declare and this is 


what the applicant does not want to do—namely pr: 
in advance. Suppose Congress should enact a law re 
ing every citizen to take an oath to bear arms in any f 
war in which the federal government might becom« 
volved. How many American citizens would will 


take such an oath Would not the attempt to enforce 
a law fill our jails with the best citizens of the land 
would be crass and uncalled for; is it any less so whe 
requires the applicant for citizenship to take such an 

In the first place it is wholly unnecessary for it is 

that without such an oath the governmental power 
the admitted citizen would be no less than it is over 
native born. To construe the act of Congress as requ 
such an oath is to ascribe to it the doing of not or 

entirely useless thing but a most offensive and d 
one. It is offensive to every deeply religi 
thinking person and denies American citizenship to t 


who will make the most desirable citizens 
Legal duties and moral scruples are distinct The 
may compel performance of legal duties ar in doing 


trample upon the citizen's moral scruples, but the st 
cannot suppress his scruples and no state, if it is wise, 





ever make him promise to forego his scruples As 
noza says: “The less contro] the State has over the 
the better for the citizen and the state. he citizen 
recognize a power in the state either to force obed 


against his will to compel him to do tl 


siders unjust and in the doing of which he with} 
moral approval, or, if he refuses to obey, to punisl 

the refusal his distinction which every educated, inte 
gent, and deeply religious person recognizes, the maj 





‘ 
! 





opinion refuses to admit. It says “We are a nation w 
the duty to survive; a nation whose Constitution cont« 





plates war as well as peace; whose gover ent mus 
forward upon the assumption—and can safel 


no other—that unqualified allegiance to the nat 








mission and obedience to the laws of the land, as w 
those made for war as those made for peace, are not 
sistent with the will of God.” A new doctrine—the 
fallibility of Congress which we must willy-nilly ac 
Are we not at the mercy of intolerant Babbits? 

There are many words and phrases of our Constituti 
and legislative acts whose interpretation will turn uy 
the bias of the interpreter Do not t opin Ss in t 
principal case well illustrate the need of having on 
Supreme Ben judges of tolerant and era tl 


CHaArRLes E, CARPENTER 


University of Oregon Law School, Euge Oregon 


Legislative Interference With the Judiciary 


k-prror, AMERICAN Bar ASSOCIATION JouRN 























Let me write a brief footnote to the f editori 
the April issue, “Maintaining the Separati zy 
in which you commend the decision of the Supreme Cot 
of Illinois (People v. Bruner, 343 IIL, 146 yiding inval 
because (1) denying constitutional jury trial and (2). int 
fering with the powers of the Judicial Department, a ce: 
tury-old statute (1807) making the jury in criminal cass 
“judges of the law and the fact.” The case was tried bef 
Judge Harry M. Fisher of the Circuit Court of ( 
County sitting on the criminal bench 1 he charged t 
jurors that they must take the law as the 
and follow it. On writ of error the S t, i 
opinion by Justice Frederic R. DeYouns staine 
action 

In the preceding term Judge Fisher trie a case wit! 
out a jury and found the accused not guilty. On pet 
of the State’s Attorney to the Supreme Court for mandamus 
to compe! the trial court to call a jury it was he ‘ 
v. Fisher, 340 IIL, 250) that the defendant had tl tt 
waive a jt trial. That opinion, also by Justice yung 
followed the Supreme Court of the United States in t 
v. U. S., 281 U. S., 276, and overruled for r holding 
That will save many jury trials, whi : stly 
money and time 

There is now pending in the Supre Court the re 
usal of Judge Fisher to obey the com: gislative inter 
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ce with the Judiciary in directing that the instructions 
1€ Jury must be in writing and that there must be no 
nent on the evidence. He refused to give any of the 
uctions submitted by counsel in writing. He made 
way of the jury plain and clear,” as Judge John F. 
m said (Laws and Jurisprudence of England and Amer- 
p. 127) the judge must have “the legal power as well 
he ability to do,” by telling them orally, in simple lan- 
e, the governing principles of law, and also by clarify- 
comment on the evidence 

rhe result of this third test case will be looked for 
interest. In principle it is like the Bruner case. 

Che Judicial Department is an institution of the people 
the maintenance of constitutional principle and indi- 
ial right, and not an aggregation of men who may use 

own judgment or follow the easy way. While the 
h and Bar never should have tolerated the slightest 
aachment of the legislature on the judicial field, it is 

too late to mend 

[HOMAS JAMES NorTON. 

Chicago. 


The Bruner Case 


oR, AMERICAN Bar ASSOCIATION JOURNAL 

The decision of the Illinois Supreme Court in the 
iner Case declaring unconstitutional the statute under 
ich juries have always been held to be the judges of the 
in all criminal cases, and which holds that the jury are 
the judges of the law in any criminal case, is a long 
p in the sure and certain movement toward dictatorship 
ough the encroachment of the judiciary upon the two 
ular institutions in our system of government,—the leg- 
ature and the jury. There should be an impressive legis- 


ve protest accepting the gauntlet thrown down by this 
ision 
he jury never has been the final judge of the law 


the purpose of convi Trial courts have always 
rcised the right to overrule a verdict of conviction and 
it aside. And if the trial court failed to catch an error, 
ry court of appeal has always been open to a defendant 
victed by a wrong application of the law by a jury. It 
nly for an acquittal verd that the jury has been recog- 
ed as the final judges of the law. 

The founders of the government clearly sought to throw 
und the citizen accused crime every possible protec- 
n against improper conviction and put it within the 
wer of every person officially called upon to judge the 
e, from the humblest j to the supreme chief justice, 











ylock a verdict of guilty if his mind was not satisfied 
at the law was properly applied to the facts proven. 

[he decision in the Bruner case would wipe out the 
ry’s part of that protection. It would enable the trial 
lge to put a club in the hands of the state’s attorney, 
d help the state’s attorney wield that club by telling the 
ry that they would violate their oath as jurors if they 
1 a verdict of acquittal, unless they believe beyond all 
asonable doubt that th acts proven do not fit the law 
given to them by t irt, regardless of their own 
inion as to the law You are not the judge of the law 
the purpose of acquitt a] for any other purpose what- 
gd 

The decision is a great victory for the state’s attorneys 
Illinois. It will help make convictions easy. If allowed 
» prevail, it is the longest step yet taken in the direction 
destroying the bulwarks erected to protect human lib- 
ty. Lawyers wil disapprove such movements will not 

in the applause sought to be started by the comment 
nder “Current Events” the AMERICAN Bar Journat for 

\pril 

The decision itsel t be counted logical or force- 
il. After a series imentary references to courts 
general as “a res{ e tribunal,” and “a tribunal 

l y the law.” and “a tribunal 


rained to and dis 








vhich obeys the " le,” the opinion claims to main- 
iin an important maxi ‘ m crimen nulla poena, sine lege” 
“Unless there be a ation of law preannounced and this 
y a constant and res! sible tribunal, there is no crime 
ind can be no punis 
This language begs t question. In effect, it says that 
y taking away fr t jury the irreversible power to 
icquit purely on its own judgment of the law, we would 
throw around the accused a protection against conviction. 
Neither can the claim be sustained that the law as laid 
lown in judicial decisiot s always constant and respon- 


sible The assumpt dangerous one tor a court to 


make. Thanks to a kind Providence, the courts of America 
are presided over by men of the highest rank in character 
and fitness. They have the greatest general ability found 
in our generation, and they apply themselves most dili- 
gently to the task. They do the best they can, and that is 
the best that any set of men in our age could do. But the 
best that can be done is far from sustaining a claim of 
constancy. It has resulted in filling the law libraries with 
thousands of volumes of contradictions and uncertainties. 
Constancy is not there, and the founders of the government 
appear to have foreseen that it would not be there; and 
that very weakness is the strongest reason for leaving with 
the jury the right of final acquittal based on the jury’s own 
concept of the law. 

Again the opinion says, “If jurors are the judges of 
the law in a criminal case, then consistently their verdict 
in such a case cannot be contrary to the law and the trial 
judge has neither the right nor the power to set aside a 
verdict of guilty for that reason.” 

This appears to be a careless use by the court of the 
word consistent. No one ever disputed the authority of a 
trial judge or an appeal judge either, to set aside, reverse 
and nullify a verdict of guilty arrived at through a mis- 
judgment of the law by the jury. The applause of that 
decision started by the editor will be very weak. 

It may well be hoped that the advice and opinion of 
Mr. Justice Duncan who dissented, will be sought and fol- 
lowed by the legislature. And that the reaction of inde- 
pendent lawyers will be expressed with force enough to 
protect the profession to some extent, at least, from the 
seemingly just charge of reactionary subserviency to which 
it is so frequently subject as a result of such decisions and 
the hasty approval of them by certain law writers. 

Peter P. SCHAEFER. 

Champaign, Ill 





Bidding for the Mexican Divorce Business 


OR cheerful advertisement of professional com- 

petency and an open and unabashed bid for 
business we commend a circular just received from 
a Mexican lawyer, who evidently specializes in the 
divorce business in Merida, Yucatan. It is headed 
“Get a Valid, Prompt, Private, Painless and In- 
expensive Divorce, Better Than a Reno’s, by Using 
My Professional Services.” A smaller line above 
this head carries the enticing statement, “The total 
cost is now $400, U. S. Currency,” and another, be- 
low the head, makes the significant statement, “No 
Personal Appearance in Consent Cases.” Without 
pausing to raise the question of the professional 
propriety of his attempt to depreciate the competi- 
tive wares offered at Reno, we quote the remainder 
of the circular, which is in English: 

“Dear Sirs: The undersigned has gained a good repu- 
tation abroad as a devoted practitioner of matters for 
Americans in all its phases, and therefore, I want to inter- 
est you on the advantage of engaging my patronage when 
occasion arises in re: Mexican Divorces. k 

“Now it is well known that under American law the 
fact that both husband and wife are anxious to break the 
matrimonial bond is no reason at all for the granting of a 
divorce. Mexico, on the contrary, holds that the desire 
of both partners to a marriage contract to dissolve it, is 
the very best reason imaginable why it should be dissolved. 
lf it is dissolved, say the Mexicans, each of the parties con- 
cerned may make a new and fruitful and happy marriage 
which would be of great value to the Nation. 

“Many Americans have secured Mexican divorces for 
the purpose of remarriage, and none of them, as far as I 
know, have encountered any trouble subsequently thereto. 
Look at the names of a’ few Americans who have taken 
advantage of the Mexican law recently: (Names omitted.) 

“Cases of mutual consent can be initiated and com- 
pletely disposed of within a maximum period of two days; 
other cases require from 15 to 20 days, maximum. 

“Among the causes or grounds upon which a petition 
for divorce is admitted are found those of mutual consent 
and incompatibility; also through desertion. 

“References on my practice are furnished on request. 
For further details write by air mail or wire to: (Name 
omitted). 
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Setu THOMAS 
President, Iowa State Bar Association 


Iowa State Bar Association Approves 
Integrated Bar Plan 


The Iowa State Bar Association held 
its thirty-seventh annual meeting at 
Des Moines, Iowa, June 18 and 19, 
1931. The attendance at this meeting 
was the largest in the history of the 
Association. 

The President, George E. Hise, 
Des Moines, delivered a interes 
ing and vigorous address entitled “F: 
versus Fundamentals” in which he 
the spotlight upon recent tendencies 
American life. A very scholarly paper 
upon the subject “The Lawyer in Gov 
ernment” was presented by the Honor 
able N. H. Loomis, of the Omaha, Ne 
braska, bar. 

The annual report of the Committee 
on Law Reform, which is always a fea- 
ture of our Association meetings, pro 
voked considerable discussion this 
The committee su that the 
Association attempt to 1 
tion providing for the organization of 
an integrated bar. The committee 
ommended the Model Act approved by 
the Committee on Bar Associations of 
the Conference of Bar Association Dele 
gates, at Denver, in 1926 The entire 
business session of Thursday afternoon, 
June 18, was devoted to a ussion of 
this proposal and a great many argu 
ments were offered for and against the 
measure. A motion to adopt the con 
mittee report was finally carried and a 
bill will be drafted by a committee s« 
lected for that purpose and submitted 
to the next session of our legislature 

A motion was unanimously 
that the dues of the 


most 


Bar 
egisla 


ggested 
secure 


disc 
ais¢ 


adopted 
Association be it 


creased from $3.00 to $4.00 commencing 
June 1, 1932. 

The principal address of the meeting 
was delivered by Judge George T. Mc 
Dermott, of Topeka, Kansas, upon the 
subject “The Lawyer and Business.” 
Judge McDermott is a member of the 
United States Circuit Court of Appeals 
for the Tenth Circuit. He delivered a 
very stimulating and constructive ad 
dress upon law business the lawyers 
are losing. He emphasized the recent 
increasing tendency for numerous lines 
of business to make contracts providing 
for the submission to arbitration of dis 
putes arising between firms and corpo 
rations engaged in the particular kind 
of business. He gave as his opinion as 
to one of the aeiavtyiog reasons for this 
tendency the procrastination and delay 
which usually attends a lawsuit, and 
the expense involved. 

A banquet, which 
six hundred forty guests was held 
Thursday evening, June 18. After the 
banquet a short program was provided. 
The President, George E. Hise, of Des 
Moines, acted as toastmaster and the 
following responded to toasts: Mr. Burt 
J. Price, of the Fort Dodge bar, “The 
Nation’s 3ackbone”; Mr. John N. 
Hughes, of the Des Moines bar, “Vaga- 
bonds at Law”; Justice W. D. Evans 
of the Supreme Court of Iowa, Hamp 
ton, “De Senectute”; Mr. Harvey T. 
Harrison, of the Little Rock, Arkan- 
sas, bar, “My Country ’Tis of Thee 
\ Worm’s-Eye View of the American 
Scene.” 

At the banquet a special feature was 
the introduction of all members of the 
Association in attendance at the meet- 
ing who had practiced law in Iowa for 
fifty years or more. About a dozen 
men rose and responded as their names 
— called by the toastmaster 

A splendid program of entertainment 
was provided for the visiting ladies by 
the wives of the members of the Polk 
County Bar Association A bridge 
luncheon was held at the Wakonda 
Country Club Thursday afternoon, June 
i8. It was attended by hundred 
seventy-five ladies. 

The following officers were elected 
for the ensuing year: Seth Thomas, 
Fort Dodge, President; W. C. Ratcliff, 
Red Oak, Vice-President; J. R. Mc 
Manus, Des Moines, Secretary-Treas 
urer; A. J. Small, Des Moines, | 
brarian. 

This annual meeting was the most 
successful ever held. The Executive 
Committee designated Burlington, Iowa 
as the meeting place for the thirty 
eighth annual convention, which will be 
held in June, 1932. 


J. R. McManus, 


was attended by 


one 


Secretary. 





Louisiana 





Louisiana State Bar Association Makes 
Move for Higher Educational Stand- 
ards—Defers Action on Bar Incor- 

poration and Judical Council 

the Louisiana 

heid in the 


The annual meeting of 
State Bar Association was 


554 








CyarLes E, DuNBAR 
President, Louisiana State 


City of Baton Rouge, Louisiana, on 
day and Saturday, May 15th and 
1931. It was well atte : 
present seemed to be much interest 
and to enjoy the proceedings 
The president’s address was deliver 
by Hon. Charles Cecil Bird, Jr., of 
ton Rouge. This was followed by 
series of five-minute addresses on 
charter objects of the Association, by 
past-presidents. Mr. Fred G. Hudson, 
of Monroe, spoke on “] 
Science of Jurisprudenc« 
F. Fletchinger, of New Orleans 
Promote the Administration of 
Hon. William W. Westerfe 
judge of the Court of Appeal, P: rish of 
Orleans, on “To Uphol 
the Profession of the Law and to Er 
courage Cordiai Interc« mong Its 
Members”; Mr. Ventress I f 
New Iberia, on “To Pror 
fare of the Profession.’ 
This was followed by 
discussion of the questi 
Organized Bar Exert 
the Selection of Judi didates? 
First came a report of the S; cial Com 
mittee appointed to tud 
a plan for bar endorsem 
by Mr. Cuthbert S Bal 
New Orleans. The 
the proposition was opened 
George J. Ginsberg, of Alexandria, an 
the negative by Mr. Henry W. Robin 
son, of New Orleans Other members 
then expressed their views and the dis 
cussion finally terminated in the associa 
tion approving in principle the 
sition that it should exert and use its 
influence in the selection of candidates 
for judicial office, and deciding further 
that the question of the method of us- 
ing that influence should be left to the 
Executive Commi f the Associa- 
tion, which is to formulate and to sub- 
mit a plan by mail membership 
of the Association at least sixty days in 
advance of the next annual meetin 


Wi 


round table 
“Should the 
Infit uenc 


propo- 


ttee 





time the matter is 
membership 
Membership Cor 
Kittredge, Chai 
wing an 
lhe Commiuttee 
Reform, John 


in 


mended at 
~ to amend the 
equire that in 
ule nisi the 
I rule be 
ie Judge for good 
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of such return 
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for hearing.” 
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require 


he 
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ollege education, 
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uitable legislat 
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However, in view 
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eived the approval 
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cally the disastrous result of inadequate 
educational background and of insuffi- 
cient preparation and legal training of 
app! licants for admission to the bar.” 
And the report finally stated: “We 
ieve the time has now come for the 
juisiana State Bar Association to take 
active steps toward having Act 
113 of 1924 amended so as to eliminate 
the restriction against the Supreme 
Court’s requiring more than the equiva- 
lent of a high school education from ap- 
plicants who are not graduates of an 
yroved law school. We believe that 
is Association could not dedicate itself 
a more worthy cause.” 


bel 
Li 


some 


Che report was adopted, the associa 
m through its committee, to take ap- 
priate steps to have the law prop- 
amended. 
report of the Committee on Uni- 
State Laws recommended that the 
rm Divorce Jurisdiction Act and 
niform Firearms Act be approved 
ple and passed on to the Co- 
ation Committee for attention. The 
was accepted and action on the 
ills referred to was postponed for 
nsideration until the next meeting of 
iation, which will automatically 
he bills to the Co-ordination Com- 


asso 


he report of the Committee on Lo- 
Levee Associations made several rec- 
ndations looking to the organiza- 
and maintaining of additional local 
associations throughout the state, 
h recommendations will have the 
attention of the Executive Committee. 
Che Committee on Grievances, since 
its last report, had investigated and dis- 
posed of 49 cases, involving 50 individ- 
uals, twenty of whom were members of 
Association, and thirty of whom 
non-members. It has seven com- 
naining on its docket. Report 
Legal Aid Committee showed 
attended to 224 cases. 
report of the Committee on the 
American Law Institute stated that the 
Committee felt that the Association 
ild take the necessary steps, as sug- 
gested by the American Law Institute, 
to cooperate fully in the work of prepar- 
ing the local state annotations upon the 
several restatements of the Institute. 
The report was referred to the Exec- 
utive Committee with authority to act. 
It may be added that the work above 
referred to has already begun to some 
extent and it is the intention to con- 
tinue the work until it is completed. 
The report of the Committee on Ap- 
pellate Revision recommended that the 
matter of proposal of any change in ap- 
pellate judicial system should be de- 
ferred until the next annual meeting of 
the Association or until a date not long 
previous to the Association’s next meet- 
Recommendation adopted. 


/ 
nd 
na 
1a 


the 
were 


ret 


snot 


ing. 

The Committees on Judicial Council 
and Incorporation of the Bar by Legis- 
lative Enactment, respectively, recom- 
mended that action in connection with 
he subject matters be deferred for the 
present. 

The Codrdination Committee made 
certain amendments to the draft of the 
Declaratory Judgment Act as reported 
at the 1930 convention of the Associa- 
tion, and as amended it reported same 
with its approval and recommended that 
it be approved by the Association and 
at the proper time presented to the legis- 
lature. The committee also approved 
the act proposing an amendment to Ar- 


ticle 7, Section 3 of the Louisiana Con- 
stitution, prohibiting judges from prac- 
ticing law, with an amendment that it 
be limited in its operation to the Parish 
of Orleans. 

As to the Uniform Reciprocal Act 
relating to the attendance of non-resi- 
dent witnesses in criminal casus, the re- 
port said that it was wsiaialie. drafted 
by the Commissioners on Uniform State 
Laws, and subsequently considered, 
amended and approved by the American 
Law Institute at its meeting in May, 
1931; that the purpose of the act is to 
provide a method whereby material wit- 
nesses in criminal prosecutions may be 
compelled to attend at the trials, al- 
though not within the borders of the 
State where such prosecutions are pend- 
ing. The Committee approved this pro- 
posed legislation, recommends its adop- 
tion by the Association, and referred to 
other proposed acts before it for its 
attention. Its report was referred to 
the Executive Committee to carry into 
effect the Committee's recommendations. 

he report of the Secretary-Treasurer 
showed the Association is financially in 
good condition. 

The officers elected at the annual 
meeting are: President, Charles E. 
Dunbar, Jr.. New Orleans; Vice-Presi- 
dents, Henry G. McCall, New Orleans, 
ist District; Joseph D. Barksdale, 
Shreveport, 2nd District; U. A, Bell, 
Lake Charles, 3rd District; Judge C. J. 
Ellis, Jr., Rayville, 4th District; Charles 
Vernon Porter, Baton Rouge, 5th Dis- 
trict; Robert E. Brumby, Franklin, 6th 
District. Secretary-Treasurer, W. W. 
Young, New Orleans. 

The Executive Committee is com- 
posed of the above named officers, and 
the following appointed by the Presi- 
dent: Charles Cecil Bird, Jr., Baton 
Rouge; A. O. King, Lake Charles; Pike 
Hall, Shreveport; Charles J. Rivet, New 
Orleans; John D. Miller, New Orleans. 

A resolution was offered by Professor 
Colvin of Tulane Law School that the 
United States should become a member 
of the World Court and that the Senate 
of the United States should ratify the 
signature of adherence already given to 
the Court Protocol by the United 
States. This resolution was referred to 
the Executive Committee. 

Mr. Armistead M. Dobie, Assistant 
Dean, Law School, University of Vir- 
ginia, addressed the Association on 
“Frictional Points of Conflict Between 
State and Federal Courts.” It was re- 
ceived with ay attention. 

. W. Youne, Secretary. 





Maryland 





The Maryland State Bar Association 
Holds Its Thirty-sixth Annual 
Meeting 
The Maryland State Bar Association 
held its thirty-sixth annual meeting at 
the Hotel Ambassador, Atlantic City, 
New Jersey, June 25, 26 and 27, 1931. 
The session was one of the largest ever 
held by the Association. The Annual 
Address was made by the President, 
James W. Chapman, Jr., of Baltimore, 
and following it, the Reports of the 

several committees were made. 
The President’s Address was entitled, 
‘A Maryland Contribution to the For 
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Hon. D. Linptey SLOAN 
President, Maryland Bar Association 


mation of the Federal Union.” The 
Address particularly set forth that 
Maryland laid the cornerstone of the 
Federal union when it refused to ratify 
the Articles of Confederation until the 
larger states or colonies agreed to sur 
render their large land claims which 
they had for a long period refused t 
surrender, basing their position on the 
fact that their land claims rested upon 
Charter Rights. The Address directed 
attention to the prominent part played 
by Luther Martin, Attorney General of 
Maryland, in the Constitutional Con 
vention of 1787, by way of successfully 
demanding certain equal rights in the 
Congress for the smaller states along 
with the larger states. The Address 
expressed the doubt as to the successful 
outcome of the Convention had not the 
larger states agreed to the original 
viewpoint of Maryland, a viewpoint 
which was held only by Maryland when 
the Articles of Confederation were sub 
mitted for ratification 


The Report of the committee on the 
Law Institute was submitted by Mr. 
Charles McHenry Howard, Chairman, 
who outlined the work of the Institute 
and emphasized the steps that had been 
taken by the Maryland State Bar Asso 
ciation in having annotated the prac- 
tically completed work of the Institute 

The Report of the special committee 
on Character and Fitness submitted by 
William L. Marbury, Chairman, dealt 
mainly with the fact that the Court of 
Appeals of Maryland, at the suggestion 
of the Association, had adopted a sys- 
tem or rule relating to admission to the 
Bar based on character and fitness 

Addresses were made by George Hen- 
derson, of the Cumberland Bar, the 
subject being “Random Thoughts on 
Tax Exemption”; by Emory R. Buck- 
ner, of the New York City Bar, the 
subject being “The Lawyer in Court” 
by Frederic R. Coudert, of the New 
York City Bar, the subject being “The 


AMERICAN Bar ASSOCIATION JOURNAL 


Limitations of the Law in the Solving 
of International Controversies,” and by 
Hon. Maurice Dupré, Solicitor General 
of Canada and Minister in the Gov- 
ernment, the subject being “Modern 
Legal Developments in Canada.” 

A banquet was held on Saturday eve- 
ning at which Chief Judge Samuel K. 
Dennis acted as _ toastmaster. The 
speakers were Martin Conboy, of the 
New York City Bar, who spoke of Ad 
missions to the Bar and the efforts 
made in years past, and at the present 
time, in passing upon the character and 
fitness of those who would become 
members of the Bar. An Address was 
also made by John Lord O'Brian, As- 
sistant to the Attorney General of the 
United States, whose subject was “The 
Supreme Court of the United States.” 
In treating this subject, Mr. O'Brian 
dwelt particularly on the unusual abil- 
ity and experiences of the members of 
the Supreme Court, entitling them to 
the esteem and respect of everyone. 

The following officers were elected: 
President, Judge D. Lindley Sloan; Sec- 
retary, James W. Chapman, Jr.; Treas- 
urer, R. Bennett Darnall; Executive 
Council — Assistant Attorney General 
Robert H. Archer of Bel Air; Robert 
Peter, Jr., of Rockville, Jesse N. Bowen 
and Charles Markell of Baltimore 

The President emphasized the import- 
ance of the coming meeting of the 
American Bar Association at Atlantic 
City in September, and announced that 
already more than fifty members of the 
Association had signified their intention 
to attend. It is generally understood 
that in proportion to the number of 
lawyers in Maryland, this state has an 
unusually large membership in the 
American Bar Association. 

Jesse N. Bowen, Secretar: 





South Dakota 





Old South Dakota Bar to Hold Last 
Meeting in August—New Bar 
to Begin to Function 


The next annual meeting of the South 
Dakota Bar Association will be held at 
Rapid City on August 20 and 21, 1931. 
This will be the last meeting of the 
present Bar Association, as the last ses- 
sion of the Legislature passed an Inte- 
grated Bar Act. The first meeting of 
the new South Dakota Bar will be held 
at Rapid City at the same time as the 
annual meeting of the present voluntary 
Association. 

Our new Bar Act is in a measure 
somewhat of an experiment. While the 
compulsory membership feature of other 
Integrated Bar Acts is retained, the ad- 
mission to practice and the disciplinary 
measures are still left with the Supreme 
Court. In some ways our Act may have 
its advantages over the Acts of other 
states. The law itself does not attempt 
to fix the rules and regulations, the num- 
ber of officers, their duties or the man- 
ner of their election. All of these are 
left to the Association itself, as the law 
provides that at its first meeting it shall 
adopt by-laws, rules and regulations, 
providing for all of these matters, which 
shall, after being approved by the Su- 
preme Court, be binding upon all mem- 
bers of the Bar. 

Kart Go.psMitn, Secretary 
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—— 


Tennessee Bar Orders Referendum op 
Eighteenth Amendment 


The annual meeting of the Bar 
ciation of Tennessee was held at k 
son, Tennessee, June 12 and 13, w t 
largest non-resident attendance 
of its recent meetings rhe 
speaker of the meeting on June 
Hon. Charles A. Boston, Preside 
the American Bar Association, wl 
dressed the Association on “Hist 
Background of the State of Ten 
and the Legal Education of the (¢ 9 
Lawyer.” 





CuHar_es C. TRrRAsut 


President, Bar Association of Tennesse« 


rhe Association was addressed 
June 13 by Judge R. V. Fletcher 
Chicago, upon the subject “Judi 
Legislation.” The committees of t 


Association reported many valuable sug 
gestions in the furtherance of the pr 
fession, and unusual interest was show 
by the members 

Among the reports was that of t 
committee on Jurisprudence and La 
Reform, in which a repeal of the 18t 
Amendment was recommended to t 
Association. After some very heated dis 
cussion, the Association decided upon 
procedure similar to that used by tl 
American Bar Association, and ordere 


a referendum to the members of tl 
Association. 

The following were duly elected of 
ficers for the year 1931-1932 Charle 


C. Trabue, Nashville Trust Bldg., Nash 
ville, President; Colin B. McKinney 


Johnson City, Vice-Pres., East Tenn 
James D. Richards M urfreesbor 
Vice-Pres., Middle Tenn.; Clarence Pig 


ford, Jackson, Vice-Pres., West Tenn 
A. L. Heiskell, Memp! (Porter Build 
ing), Secretary; W. L. Owen, Mem 
phis (Sterick Building), Treasurer 

A L HetsKetr, Secretary 
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SHELLEY 


Georce E. 


President, Texas Bar Association 


Semi-Centennial Meeting of Texas Bar 


Association— New Constitution 
Adopted—Junior Section 
Created 


he Fiftieth Annual Meeting of the 


Texas Bar Association was held at Gal- 
ton, the city of its birt on July 2, 
nd 4. Approximately five hundred 
ers attended 

order to devote more time to the 
ness affairs of the Association, a new 
stem was inaugurated at meeting, 
aving the principal addresses deliv- 

1 before the Association, at night 


William A. New 


i Prendergast, of 

rk City, delivered an address entitled 
e Public, the Government and the 
lities.” Hon. C. S. Potts, Dean of the 
w School of Souths Methodist 
versity, Dallas, delivers address 
“Declaratory Judgments Mr. Mac 
wart, of Galveston, addressed the As- 


“What's the Matter with 


iation on 


xasr 
The annual address of the President 
n. R. L. Ball, of San Antonio, was 


t on Legislation 
He pointed 


resumé and commen 
acted during the past year 


the changes wrought by the bills 
acted, the necessity therefor, and the 
fect thereof 
In accordance with the stom, com 
ittee reports had been printed and dis- 
buted to the membershiy advance 


the meeting. The reports were dis- 
issed at the meeting numerous 
‘ommendations made endorsed 
the Association and referred to the 


propriate committee for tion 

4 radical change was made in the 
ynstitution and By-Laws of the Asso- 
ation. Under the Constitution adopted 


1882, and retained wit stantial 


1ange to the time of this meeting, the 
Directors ted of five 


and Vi 


embers, and of the Pre 
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President, ex-officio. The custom had 
been firmly established for many years, 
to elect each year, only one new direc- 
tor, each of the old directors being re- 
tained and moving up one step in order 
of seniority. Under this system, the 
Vice-President would become President, 
the Chairman of the Board would be- 
come Vice-President and the senior Di- 
rector would become Chairman of the 
Board. After a special committee of 
twelve had given four proposed Con- 
stitutions its consideration, and had sub- 
mitted its report, and after a long dis- 
cussion before a very large assembly, a 
new Constitution was adopted, which 
provides for a Board of eleven Directors, 
one residing in each of the eleven. Su- 
preme Judicial Districts of the State, and 
of the President, the retiring President, 
Vice-President and Secretary-Treasurer, 
ex offic 10 

Each judicial district nominates its 
Director. Election of all Officers and 
Directors is at the annual meeting, but 
the vote is taken by counties, each 
county having a member in good stand- 
ing being entitled to one vote, and be- 
ing entitled to an additional vote for 
each ten members in good standing, or 
fraction thereof, provided that no county 
shall be entitled to vote unless it is rep- 
resented by some member in good 
standing, at the meeting. The By-Laws 
provide that no member shall be counted 
in determining the number of votes to 
which the county is entitled, or shall be 
entitled to vote, unless he shall have 
paid his dues at least twenty days before 
the meeting. The new Constitution was 
unanimously adopted and it is believed 
that the changes made will promote in- 
terest in the Association, will build up 
membership, will induce members to pay 
their dues and will bring about a better 
coordination and contact with the local 
bar associations. 

Hon. George E,. Shelley, of Austin, 
whe has served on the Board of Direc- 


tors for many years, Was unanimously 
elected President; Hon. Harry P. Law- 
ther, of Dallas, who has been active in 


the Association's affairs almost since its 
organization, was unanimously elected 
Vice-President, and George C. Gaines, 
Jr., of Houston, was unanimously re- 
elected Secretary-Treasurer. Mr. W. L. 
Cook, of Houston, was chosen by the 
Board, at its first meeting, as its Chair- 
man 

Mr. Harry P. Lawther, Chairman of 
the Special Committee on the Self-Gov- 
erning Bar, who has directed the fight 
for several years, to secure the enact- 
ment of this bill by the Legislature, re- 
ported that due to the vigorous opposi- 
tion in some quarters, coupled with an 
extremely congested condition of the 
calendar in both houses, it was impos- 
sible to secure the passage of the meas- 
ure, although it was reported favorably 
by the Senate Committee. It was be- 
lieved that most of the opposition comes 
from those who do not understand the 
I ill, ; and of course, a minority opposition 
by those who fear the effect of its opera- 
tion upon themselves. The leading news- 
papers in the State are advocating the 
bill. The Committee was continued and 
Mr. Lawther, as Chairman, was author- 
zed to appoint new members. The fight 
for this bill will be continued until it is 
passed 

In order to comply with the wishes 
of many of the younger members of the 
Bar, a Junior Section was created, to 
be composed of members under thirty 





years of age, who desire to register in 
that section. This section will hold its 
meetings at the same time as the Asso- 
ciation. Dues in the Junior Section are 
$3.00, without the Texas Law Review 
and $6.00 with it. 

The principal feature of the entertain- 
ment was a cruise on board the VU. S. 
Coast Guard Cutter “Saranac.” The 
“Saranac” is approximately 275 feet 
long, having a crew of 125. It is an 
electrically driven ship, completed last 
October, and modern in every detail. 
More than 600 guests enjoyed this six 
hour cruise on July 4, and were taken 
fifty miles out into the Gulf of Mexico. 

The membership of the Texas Bar 
Association is now approximatetly fif- 
teen hundred. 

Grorce C. Garnes, Jr., 
Secretary. 





Miscellaneous 








Cuartes P. MEGAN 
President, Chicago Bar Association 





New officers of the Chicago Bar Asso- 
ciation for the ensuing year are as fol- 
lows: President, Charles P. Megan; First 
Vice-President, Walter H. Eckert; Second 
Vice-President, John D. Black; Secretary, 
William S. Warfield III; Executive Sec- 
retary, C. P. Denning; Assistant Secre- 
tary, Van Clement Winans; Treasurer, 
Rush C. Butler; Librarian, Willard L. 
King; Members of Board of Managers, 
William P. Sidley, Harry N. Gottlieb, 
John R. Guilliam, Benjamin F. Lang- 
worthy, Charles O. Rundall, Franklin O. 
Vaughn, Herbert J. Campbell, H. A. 
Gardner, George A. Kelly, William Beye, 
William C. Wernth, and the officers of 
the Association. 


Niagara Falls Lawyers Club Pays Trib- 
ute to Retiring Judges 


Six former well known judges of 
New 
cently at a dinner given them by the 
Lawyers Club of Niagara Falls on the 
occasion of their retirement from the 
Bench. The guests so honored were 
former Supreme Court Justices Charles 
B. Wheeler, Buffalo; Charles H. Brown, 
Belmont; Frederick W. Kruse, Olean, 





York were guests of honor re-’ 
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Grand Rapids, Secretary, and Donald I. 


Ryan, Brainerd, Treasurer. 

At a recent meeting of the Hennepin 
County (Minn.) Bar Association, El- 
wood Fitchette, of Minneapolis, was 
elected President; Lee Byard, Vice- 
President; Thomas Vennum, Secretary, 
and A. L. Dretchko, Treasurer 

The Shreveport (Louisiana) Bar As- 
sociation held its annual banquet and 
election of officers on June 13th Che 
following officers were selected for the 
coming year Joseph D sarksdale, 
President; Judge D. B. Samuel, Vice- 
President, and Lester Wilson, Secretary 
and Treasurer 

George A. Adams was el 
dent of the Lancaster County 
Bar Association at a recent meeting 
that Association 

Judge David H 
to the presidency 

Bar Association 

n May. Other 

llows N. E 

‘resident’ Ben 

President; V. R 

[reasurer 

he Toledo Oh 
Joun I. Coscrov: ‘Id its annual meeting June 
~ vhich the following new officers were 
osen President, Percy R. Tayl 
; VicePresident, Harry C. Cotter; Treas 

and Charles A. Pooley, Buffalo; ind urer, George N Fell; Executive ( 
former County Judges Norman D. Fish, mittee members: Stuart S. Wall, J 
North Tonawanda, and Charles Hickey, W. Winn, Frazier Reams and Claude R 
Lockport. Banker 

Mr. Augustus Thibaudeau, President [he annual meetin; the mem 
of the Club, presided at the dinner, f the Bar Associatio1 f the | 
which was attended by nearly one hun teenth Judicial Distr (Minn.) 
dred people. Addresses were made by l Ada in May. New officers chose 
Associate Justice Cuthbert W. Pound, at the meeting are as follows: The 
of Lockport; Justice Charles B. Sears, Quale, of Thief River Falls, President 
of Buffalo, and former Attorney Gen Braggans, of Warren, Vice-Pres 
eral Hamilton Ward, of Buffalo ent; L. F. Miller and William P. Mur 

C. C. McCarthy, of Grand Rapids, hy, of Crookston (re-elected), secre 
was elected president of the Fifteenth tary and Treasurer 
Judicial District (Minn.) Bar Associa- lames F. Finlay was elec pres 
tion, at the annual meeting of that or lent of the Chattanooga (Tenn.) Baz 
ganization held June h. Others Association at the annual meeting 
elected were Franz Jevne, | that*body in May. Estes Kefauver was 
Falls, Vice-President; W named vice-president, and John | 

Goins was re-elected secretary-Treas 


urer 


President, South Carolina Bar Association 





\ meeting of the Monroe ounty 

Miss.) Bar Association was held in 

PPLY Aberdeen in May, at which the folloy 

ng officers were elected to serve an 

other year: George C. Payne, of Aber 

deen; President; Hon Houston D 

° . . Streetman, of Amory, Vice-President; 

At attractive prices, nice Hon. D. R. Stump, Secretary-Treasurer 

used sets of the fol- Frank F. Gerry, of Sudbury, was 

. 3 unanimously elected president of the 

lowing: South Middlesex (Mass.) Bar Associa- 

tion at a recent meeting of the organiza- 

AMERICAN REPORTS, tion. Albert Z. LeMoine, of Framing 

AMERICAN STATE RE- 1am, Judge William R. Bigelow f 

PORTS, Natick, and Judge Joseph P. Dexter of 

Holliston, were chosen vice-presidents, 
AMER. & ENG. ANNO. ind Aniceto G. Mainini, Treasurer 

CASES, The Schoharie County (N. Y.) Bar 

L. R. A. Association held its annual meeting and 


ROSE’S NOTES TO U. S. RE- banquet in May. Officers elected at the 


meeting are as follows: Dow Beekman, 
PORTS, 2nd ED. of Middleburgh, President; Herrick Mc- 


U. S. REPORTS, LAW ED., etc. Clenthen, of Jefferson, Vice-President: 

Francis L. Smith, Cobleskill, Secretary 

(Terms if desired) ind Treasurer; Clyde H. Proper, Di- 
rector for three years 

THE HARRISON COMPANY H. W. A. Weske, of Santa Rosa, was 

elected President of the Sonoma County 

LAW BOOK PUBLISHERS (Calif.) Bar Association at the annual 

ATLANTA. GEORGIA meeting of the Association held June 4 

7 Other officers named are Ray Grinstead 

f Sonoma, Vice-President; Henry Sol- 














Hatton 


President, Ge 


lati, of Petaluma 
dent; Russell Quacke 
member of the Board 
At the annual meet 
County (Wash.) B 
May 23rd, Hon. \V 
elected President 
rhe following other 


ar 


elected: O. L. Boose, Su 


President; Elwood H 
tary, and Eugene Ivy 

S. B. Wennerberg, 
was elected President of 
Judicial District (Minn 
tion at the annual 
Association in Forest 
Thoreen, of Stillwater 
President; William 
Hinckley, Secretary 
Angstrom, of Mora, 


Re-election of H 
Flaesch of Unadilla 
president of the Otsego 
Bar Association for his 


its head and an exceedis 


timely address by H 
Sutherland of Rochester 


of the supreme court and 
dent of the New York St: 


ciation featured the nint 
ing of the Otsego Ass 
Cooperstown yesterday 
100 members and friends 
according to the Oneont: 
July 2. It was the j 
generally that no more 
joyable and profitabl 
been held since the 
founded. 

The following other 
elected for the ensui: 
Vice-president, Orange 
Cooperstown; Second 
Alva Seybolt, Oneonta 
urer, Albert E. Faro1 
rectors—Sheldon H 
Chester T. Backus, M 


Velch, Edmesto1 


meet 
held at 
ore than 
ttendance 
iy Star ol 
ment 

lly en 
has 

Was 


were 

First 

Horne, 
resident, 
retary-treas- 
Oneonta; Di- 
se, Oneonta; 


1S ( ysses ty 







































THE HUDDY 
ENCYCLOPEDIA OF 
AUTOMOBILE LAW 


Kept to date by pocket supplements. 





In 11 books. 






Book six has been delivered and 
the portion of the set issued thus 
far treats the subjects which are 
referred to most often. Book 
seven, covering insurance will be 
distributed this month. 


Set Complete, $60. 





ROSE ON GILBERT'S 















FEDERAL 
PROCEDURE 


1931 


An intensely practical guide to 
Federal Procedure, in one large 


volume. 


With forms. 
Price $15. 





COLLIER ON 
BANKRUPTCY 


1931 


A complete treatise on the law 
and practice in one volume. Over 
1750 large pages. 

With forms. 


Price $25. 














109 State St., 
Albany, N. Y. 


Matthew Bender & Company 


Incorporated 





296 Broadway, 
New York City. 
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Title Insurance protects against loss hy 


Forgeries Undisclosed Heirs 


False Misrepresentatiov 

Representation of fact 
Posthumous child 

Frauds 

Lost Deeds 

Lost Wills 


Invalid Powers 
of sale 


Unknown 
encumbrance 


Dower claims 


Defective 
foreclosure 


Pal 





a 











Mr. A. and wife had for a number of 
years owned a valuable parcel of real 
estate in a distant city. Y, a ne’er-do- 
well, learned of this and contrived to 
perpetrate a fraud by misrepresenta- 
tion of fact. He went to the distant 
city, put up at the best hotel, visited the 
property, representing himself as Mr. 
A., and in a few days sold the property 
at a “sacrifice” due to the depression 
and his “losses in the market.” He 
found a woman willing to imper- 
sonate Mrs, A. and together they con- 


rf 
A Case of 


Misrepresentation of Fact 


veyed the property as A. and wife, then 
made off with the proceeds. 


The misrepresentation was in time dis- 
covered and proven, but Mr. A., the 
real owner, was out attorney fees and 
costs and the buyer lost the purchase 
price plus attorney fees. Title insur- 
ance would have been a complete pro- 
tection to both had they procured it, 
yet the attorneys on either side would 
have maintained their exact status as 
prosecutor and defender. 


Title insurance guards against loss from the many hidden, un- 
suspected liabilities which constantly threaten property ownership. 


As a lawyer you know that even the most 
careful title search is not proof against 
human error. More and more, attorneys 
recognize the wisdom of advising clients 
who are buying or lending on real estate 
to insist that a title policy be included in 
the transaction. 


The New York Title and Mortgage Com- 

any provides facilities through 
which title insurance may be procured 
from any point in the United States. The 
Company requires opinion by reputable 
counsel, therefore attorneys are not de- 
prived of any income by the use of title 
insurance, 


Titles insured to real estate located anywhere in the United States 


Write for copy of our publication “ The National Titleman” 


NEW YORK TITLE 


AND MORTGAGE COMPANY 
Capital Funds Over $64,000,000 
A UNIT OF THE MANHATTAN COMPANY 


135 Broadway 


New York City 
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